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In the Court of Appeals of the District of Columbia. 


No. 2465. 

James M. Kincheloe, Appellant, 

vs. 

Sarah J. Murray et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 30689. 

James M. Kincheloe, Plaintiff, 

vs. 

Saraii J. Murray and Don L. Murray, Defendants. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed December 12, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30689. 

James M. Kincheloe, Plaintiff, 

vs. 

Sarah J. Murray and Don L. Murray, Defendants. 

The Plaintiff states as follows: 

1st. He is a citizen of the United States, resides in the State of 
Virginia, and brings this suit in his own right. 

2nd. The defendants are citizens of the United States, residents 
of the District of Columbia, and sued in their own right. 

3rd. Heretofore, to wit, on the Third day of November, 1911, 
the plaintiff obtained judgment in the Supreme Court of said Dis- 
1—2465a 
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trict, in Law Cause No. 53,986, against the defendant Sarah J. 
Murray for the sum of $6*25.00 ami costs, together with interest at 
six ]>er centum per annum frfom June 15th, 1911, on $150.00; 
from July 15, 1911, on $300.00; and from August 21, 1911, on 
$175.00, as is evidenced by copy of the record of said Judgment 
made by the Clerk of this Court filed herewith, made a part hereof 
and respectfully prayed by the plaintiff to be taken and considered 
as a part hereof; said judgment remains unpaid and unsatisfied. 

-4th. Plaintiff avers that at the time when the indebtedness now 


represented by said Judgment was incurred by the defendant 
2 Sarah J. Murray, she was the owner in fee simple and held 
the record title to the following described real estate sitbate 


in the City of Washington, District of Columbia, distinguished as 
Lot numbered Eighty-four (84) of I filler B. Groff’s subdivision of 


Square numbered One hundred and ninety (190), as per plat of 
said subdivision recorded in the Surveyor’s Office of said District in 


Liber 10 at folio 23 et seq., which said Lot is 


improved by a substan¬ 


tial dwelling house numbered 1514 U street, Northwest, and the 
whole projxu’ty is perhaps worth four thousand dollars. 

The indebtedness now represented by said Judgment was created 


through the credit given the defendant Sarah J. Murray by reason 
of her ownership of said property. 


5th. By Deed dated August 8th, 1911, recorded the same day 
among the Land Records of the District of Columbia in Liber 3451 
at folio 231 et seq., the defendant Sarah J. Murray conveyed to her 


son, the defendant Don L. Murrav, the aforesaid described real 


estate. 


6th. On August 24th. 1911, by Deed of Trust of that date recorded 
among the Land Records aforesaid in Lil>er 3453 at folio 237 et 
seq., tlie said Don L. Murray, together with his wife Frances S. 
Murray, conveyed to the American Security and Trust Company, 
as Trustee, the above descrilied real estate to secure the repayment 
by him of $3000 borrowed money from the National Safe Deposit 
and Trust Company; which said indebtedness plaintiff is informed 
and avers was created for the purpose of paying off existing secured 
incumbrances on said property. Said Deed of Trust remains a 
subsisting obligation and lien on said property. 

7th. Plaintiff avers on information and belief that said 


3 conveyance was made bv said Sarah J. Murray to her said 
son, the defendant Don L. Murray, for the purpose and with 
the intent, inter alia, to hinder, delay and defraud the plaintiff in 
the collection of the indebtedness of the defendant Sarah J. Murrav 


to him now represented by the aforesaid judgment, and that the 
defendant Don L. Murray had actual notice of the fraudulent intent 
of the said Sarah J. Murray and actively participated in the execu¬ 
tion of the said conveyance for the purpose aforesaid. 

8th. Plaintiff avers that although the land records of said Dis¬ 
trict show the legal title of said property, subject to the aforesaid 
encumbrance, as being in the defendant Don L. Murray, the said 
property is nevertheless the projierty of the defendant Sarah J. 
Murrav and that the defendant Don L. Murrav merelv holds as 
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Trustee for the said Sarah J. Murray; plaintiff averring that no 
valid consideration was given by the said Don L. Murray to his 
mother the defendant Sarah J. Murray. 

9th. Plaintiff avers that the defendant Sarah J. Murray has no 
other property and is otherwise insolvent, and that the effect of said 
fraudulent conveyance is such that plaintiff cannot enforce collec¬ 
tion of the aforesaid judgment save through the intervention of this 
Honorable Court; execution having been issued on said judgment 
and returned by the United States Marshal ‘‘Nulla Bona”. 

10th. Plaintiff is advised bv Counsel and therefore avers that he 
is entitled to have a Receiver appointed pending this suit to take 
possession of said property, collect the revenue therefrom and 
thereout pay the taxes and assessments as they become due and 
payable, pay the interest on the aforesaid mortgage debt as well as 
the principal sum of $30.00 due and payable each month 

4 under the aforesaid described Deed of Trust, and keep 
the property in good tenantable condition. 

Plaintiff Therefore Prays: 

1. That the aforesaid Deed from the defendant Sarah J. Murray 
to her son, the defendant Don L. Murray, may be decreed to be null 
and void as against plaintiff for the reason set forth in the Bill and 
that said real estate may be declared to be the property of the de¬ 
fendant Sarah J. Murray, subject only to the aforesaid indebted¬ 
ness. 

2. That the equity in said property of the defendant Sarah 
J. Mur ray may be decreed to be sold by Trustee or Trustees ap¬ 
pointed by the Court and the proceeds applied to the payment of 
the aforesaid judgment. 

3. That Pendente Lite a Receiver be appointed to take charge 
and possession of said real estate for the purposes set forth in the 
Bill. 

^ t a \ have such other and further relief in the premises 

as the Court deems proper, to which end plaintiff prays for process 
of subpoena against the defendants Who are the persons named as 
such in the Caption of this Bill, which is made a part hereof, re¬ 
quiring them to appear and answer the exigency of this Bill but 
not under oath, answer under oath being expressly waived. 

JAMES M. KINCHELOE. 

GEO. C. GERTMAN 

JOHN RIDOUT, 

Plaintiff's Attorneys. 

District of Columbia, ss: 

I d e ^ ea tliat I have read the foregoing Bill by me 
subscribed and know the contents thereof; that the facts 

5 therein stated as on information and belief I believe to be 
true and those stated as of my personal knowdedge are true. 

JAMES M. KINCHELOE. 
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Subscribed and Sworn to before me this 6th day of December, 
1911. . 

[seal.] JOHN SCRIVENER,. 

Notary Rublic, D. C. 

(Endorsed:) Dec. 12. Rule for appointment of receiver re¬ 
fused. Wright. 

Short Copy. 

Clerk’s Office, Supreme Court of the District of Columbia. 

At Law. No. 53986. 

James M. Kinciieloe, Plaintiff. 

vs. 

Sarah J. Murray, Defendant. 

1911, Nov. 3. Judgment for Plff. for. $625.00 

With interest on $150 fr. June 15, 

1911. 

On $300. fr. July 15, 1911, & on 
$175.00 fr. Aug.'21, 1911. 


Cost of Protest. 

Costs of Suit. 24.40 

“ add’l to Satisfy. .40 


Less credit, of $— paid. 

1911, Dec. 4. Fi. Fa., issued. 

1911, Dec. 4. “ “ returned nulla bona. 

$— of said costs due Clerk. 

Test: 

•T. R. YOUNG, Clerk , 

Bv ALF. G. BUIIRMAN, Ass’t Clerk. 

Dec. 12", 1911. 

6 Ansirer of Sarah J. Murray. 

Filed January 11, 1912. 

******* 

The separate answer of Sarah J. Murray, one of the parties de¬ 
fendant in the above entitled cause, to the hill of complaint of the 
plaintiff, herein filed, or to so much thereof as this defendant is 
advised it is material for her to answer, expressly reserving the 
right to take advantage hereafter of the numerous irregularities, 
mistakes and errors appearing in the said bill, to the same extent 
as the same might l>e taken by demurrer or otherwise respectfully 
states to the Court as follows: 

1. This defendant has no knowledge of the facts alleged in para¬ 
graph one of plaintiff’s bill of complaint and neither admits nor 
denies the same, but calls for strict proof thereof. 
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2. This defendant admits the allegations contained in paragraph 
two. 

3. This defendant admits that she was sued in the Supreme Court 
of the District of Columbia in Law case No. 53,986, as set out in 
paragraph three of plaintiff’s bill, and that a judgment by default 
was entered against her. She further savs that this suit was based 
upon a series of promissory notes, made or endorsed by this defend¬ 
ant for the accommodation of her son, one Harry Murray, and with¬ 
out consideration. Also this defendant savs that she is advised and 

*, 

believes and therefore avers that the amount of money paid by the 
plaintiff for the said notes or loaned by him upon them was much 
less than the face value of the notes, and that, nevertheless, 

7 the said notes bore the additional interest of six per centum 
per annum; that in consequence thereof the contract upon 

which this suit was based was tainted with usury. 

4. This defendant denies that, at the time the whole of this al¬ 
leged indebtedness, represented hv the alleged judgment, was in¬ 
curred, she was the owner in fee simple and held the record title to 
real estate known and described as lot numbered 84 in Diller B. 
Oroff’s subdivision of square numbered 190 in the City of Washing¬ 
ton. District of Columbia, with improvements thereupon, as alleged 
in paragraph four of plaintiff’s bill of complaint. She admits that 
she was the owner of this property in fee simple, and held the record 
title to the same subject to two deeds of trust given to secure the 
payment of $2,000 and $1,000 respectively, until August 8th, 1911, 
at which time she sold and conveyed the said property to the defend¬ 
ant. Don L. Murray, in fee simple; that one of the alleged notes 
upon which it is alleged the plaintiff’s judgment is based was made 
on August 21. 1911, the same being for the sum of $175.00. This 
defendant denies that she ever procured this or any other credit 
from the plaintiff by reason of her ownership of the said property. 
On the contrarv, she says that she never saw or heard of the said 
plaintiff until after affixing her name to the notes aforesaid and 
their negotiation to the plaintiff. That she never in any way com¬ 
municated with him either directly or indirectly, and did not even 
know that he knew of her ownership of property of any kind until 
after at least one of the said notes had become due. 

5. This defendant admits the allegations contained in paragraph 

five of plaintiff’s bill. 

8 6. This defendant neither admits nor denies the allega¬ 
tions contained in paragraph six and calls for strict proof 

thereof. She says, however, that she has been informed that the 
said defendant, Don L. Murray, executed the deed of trust for 
$3,000 referred to. 

7. Answering paragraph seven of plaintiff’s hill, this defendant 
denies emphatically each and every allegation contained therein. 

8. She denies that she is the present owner of the property here¬ 
inbefore referred to. either directly or indirctlv, and she denies that 
the defendant, Don L. Murray, holds as trustee for her. On the 
contrary this defendant says that the said Don L. Murray paid a 
sufficient and valid consideration to her for the said property and 
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i9 now the owner in fee simple of the same, subject to such incum¬ 
brances as he may have placed upon the same since it was conveyed 
to him by this defendant. 

9. This defendant admits she has no property on which execu¬ 
tion could l>e levied but denies that the conveyance to the said Don 
I.. Murrav was in anv wav fraudulent. 

t- •< %. 

10. Answering paragraph ten, this defendant denies that the 
plaintiff is entitled to a Receiver pendente lite as alleged therein. 

11. Further answering plaintiff’s bill of complaint, this defend¬ 
ant says that prior to and at the time of the sale to her son. Don L. 
Murray, by her of the property hereinbefore descril>ed. she was 
seized of the said property subject to two deeds of trust referred to 
in paragraph four of this answer, securing debts of $2,000 and 

$1,000 respectively; that the interest upon each of these 

9 trusts was in arrears; that the trustees under the second 
trust had advertised the property for sale to satisfy the debt 

secured thereby; that the defendant, Don L. Murray, offered to pur¬ 
chase the said property from this defendant before the day of the 
trustee’s sale arrived. 

That, believing it would be beneficial to her to make this private 
sale upon the terms offered her. she accepted the offer of purchase 
of the said Don L. Murray and sold and conveyed the said prop¬ 
erty to him in fee simple; that the price paid to this defendant by 
the said Don L. Murrav and the consideration for her making the 
conveyance was as follows:—defendant Don L. Murray was to pay 
off both of the secured debts amounting to $3,000, all accrued in¬ 
terest. taxes, and other assessments, for the examination of title, 
conveyancing and recording of deeds, and all other incidental ex¬ 
penses. which this defendant is. advised and l>elieves and therefore 
avers, amounted to approximately $200 in addition to the $3,000 
due as the principal debts, all of which has been paid as agreed. Tn 
addition thereto, it was agreed that defendant Don L. Murray should 
furnish room and board to this defendant during the remainder of 
her life as the balance of the purchase price of the property, and as 
the difference between the actual value of the property, which was 
approximately $4,000. and the amount paid in settlement of the 
secured debts and tbe interest and other charges aforesaid. This 
defendant further says that she i** an aged, dependent, widow, and 
that she considered the provision for her room and board during the 
remainder of her life, as aforesaid, a very material part of the con¬ 
sideration for making the conveyance of her property; also, that 
since the date of this eonvevance, the said Don L. Murrav 

10 has furnished her with room and board continuously, as 
agreed. 

This defendant says that she considered and still considers the 
price paid by the said Don L. Murray for the said property wa< fully 
as much, if not more than the property would have sold for at pub¬ 
lic auction, or at any other private sale. 

And Now Having Fully Answered the plaintiff’s bill of com¬ 
plaint, or so much thereof as this defendant believes it is material 
for her to answer, she prays that she may be hence dismissed, to- 
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gether with her reasonable costs in this behalf so wrongfully sus¬ 
tained. 

SARAH J. MURRAY. 

P T RYAN 

Til OS. H. PATTERSON, 

Att’ys for Defendant. 

District of Columbia, ss: 

I, Sarah J. Murray, upon oath say that 1 have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
matters and things therein stated as of my personal knowledge are 
true; and that those stated upon information or belief. T believe to 

ho triip 

SARAH J. MURRAY. 

Subscribed and sworn to before me this 11th day of January, 
A. D. 1912. 

[seal.] WM. R. deLASHMUTT, 

Notary Public , D. C. 


11 Answer of Don L. Murray. 

Filed January 11, 1912. 

******* 

The separate answer of Don L. Murray, one of the parties defend¬ 
ant in the above entitled cause, to the bill of complaint of tlie plain¬ 
tiff herein filed, or to so much thereof as this defendant is advised it 
is material for him to answer, expressly reserving the right to take 
advantage hereafter of the numerous irregularities, mistakes and 
errors appearing in the said hill, to the same extent as the same 
might he taken by demurrer or otherwise, respectfully states to the 
Court as follows: 

1. Answering paragraph one of the said bill, this defendant 
neither admits nor denies the facts therein stated, having no knowl¬ 
edge of the same, and calls for strict proof thereof. 

2. This defendant admits the allegations contained in paragraph 
two. 

3. He neither admits nor denies the allegations contained in 
paragraph three, and calls for strict proof thereof. He has been 
advised that the records of the Supreme Court of the District of 
Columbia, show the prosecution of the suit referred to, but this 
defendant cannot say whether a valid judgment was obtained or 
not. 

4. Answering paragraph four, this defendant, Don L. Murray, 

denies that the defendant, Sarah J. Murray, was the owner in 

12 fee simple of the real estate described therein at the time all 
of the alleged indebtedness, upon which the alleged judg¬ 
ment was procured, was incurred, but says that, on the contrary, the 
defendant, Sarah .J. Murray, conveyed the said real estate to this 
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defendant, in fee simple, on the 8th day of August, 1911, while one 
of the notes upon which the said judgment was alleged to have been 
based, was made on August *21. 1911, and was for the sum of $175.00 
and interest. lie admits that prior to the 8th day of August, 1911, 
the defendant, Sarah J. Murray, was seized in fee simple of the said 
real estate, subject to two deeds of trust, the first given to secure the 
payment ot $2000, and the second of $1000. lie further says that 
lie does not admit that any credit was given to the defendant, Sarah 
J. Murray, by the plaintiff on account of her ownership of this prop¬ 
erty, and calls for strict proof thereof. On the contrary, this de¬ 
fendant states that the plaintiff was a total stranger to the defend¬ 
ant. Sarah J. Murray at that time; that she had never seen or heard 
•of him before, and that her name was signed to the notes sued upon 
for the accommodation of her son, one Harry Murray, and that the 
said Sarah J. Murray received no consideration for so affixing her 
signature. 

5. This defendant admits the allegation^ contained in paragraph 
five of the plaintiff’s bill. 

6. Answering paragraph six, this defendant admits the execution 
of the deed of trust in manner and form for the amount therein 
stated. Tie further says that this trust was given to secure to the 
National Savings and Trust Company the payment of $8000 bor¬ 
rowed by him and applied as a part of the purchase price of 

18 the real estate hereinbefore referred to. Tie admits that all 
of the said amount of $8000, was applied along with other 
« his own toward the liquidation of the two incumbrances 
referred to in paragraph five of this answer, and says that same re¬ 
mains a subsisting obligation. 

7. Answering paragraph seven, he denies emphatically that the 
said conveyance from Sarah J. Murray to the defendant was made 
for the purpose and with the intent to hinder, delay or defraud the 
plaintiff in the collection of any indebtedness that may have existed 
l>etween the paintiff and the defendant, Sarah J. Murray, and denies 
that he knew of any fraudulent intent on the part of the said Sarah 
J. Murray and that he participated in the execution of the said con¬ 
veyance for any fraudulent purpose. On the contrary this defend¬ 
ant says that he never knew or heard of the plaintiff, James M. Kin- 
cheloe, until after the purchase by and conveyance to the said de¬ 
fendant of the real estate referred to, on August 8th, 1911. 

8. This defendant denies that the said property is still owned bv 
the defendant, Sarah .T. Murray, and that he merely holds as her 
trustee, not having paid a valid consideration for the same. On the 
contrary he says that he paid a sufficient and valid consideration 
for the said property and is now seized in fee simple of the same, 
subject to the trust of $8000, referred to in paragraph six of this 
answer. 

9. Answering paragraph nine, this defendant says that the con¬ 
veyance to him by his mother, the defendant Sarah .T. Murray, was 
not fraudulent. He neither admits nor denies that the said Sarah J. 

Murray has no other property, and that a judgment cannot 
14 be enforced against her, and calls for proof of the same. He 
does not know of any other property owned by the defend¬ 
ant, Sarah J. Murray. 
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10. This defendant denies that the plaintiff is entitled to have a 
Receiver appointed, either for the purposes specified in paragraph 
ten, or for any other purpose. lie alleges that he is the bona fide 
owner of the said property, and that he is fully capable of managing 
and taking care of the same, and that he is actually doing so. That 
all of the taxes and other assessments against the said property have 
been paid and that the interest upon the indebtedness secured by 
deed of trust is promptly paid as fast as the same falls due. This de¬ 
fendant further says that he is occupying the said property himself, 
and keeping the same in good condition. 

11. Further answering the plaintiff’s bill of complaint this de¬ 
fendant says that prior to and at the time of the purchase by him 
of the said real estate from his mother, the defendant, Sarah J. Mur¬ 
ray, there were the two debts aggregating $3000 secured by first and 
second deeds of trust, respectively, upon the said projierty, the same 
being heretofore referred to in paragraph four. That the interest 
upon each of these debts was in arrears, and that the trustees under 
the second deed of trust had advertised the said property for sale 
to satisfy the debt secured by the said deed. That thereupon this 
defendant, realizing the uncertainty of the result of an auction sale 
of real estate, proposed to the defendant, Sarah J. Murray, to pur¬ 
chase the property himself, to which projMJsal she assented. That 
the purchase price agreed upon was the payment by this defendant 
of the principal of both of the secured debts aforesaid, all accrued 

interest, the costs of advertising, the auctioneer’s fee, and all 
15 other expenses incident to redeeming the said property from 

the impending sale, and the effect of the trust*. Also the 
further payment by him of all assessments and taxes and the entire 
cost of the examination, conveyancing and recording of all deeds. 
In addition to this, and as a material part of the consideration for 
the contract of sale of the said property, it was agreed bv and be¬ 
tween this defendant and the defendant, Sarah J. Murray, that this 
defendant would furnish board and lodging to the defendant, Sarah 
J. Murray, for the remainder of her life as the balance of the pur¬ 
chase price, and as the difference between the actual value of the 


property and the cash expended in payment of the various items of 
indebtedness and charges heretofore mentioned. That pursuant to 
this agreement this defendant paid off the two secured debts aggre¬ 
gating $3000, and all interest, costs of advertising, auctioneer’s fees, 
and other charges amounting to approximately $200. Also that 
from the date of this agreement he has furnished the defendant, 
Sarah J. Murray, who is an aged woman, with room and board as 
agreed. lie further says that the debt of $3000, secured by deed of 
trust upon the said property dated August 24, 1911, was not sub¬ 
stituted for the incumbrances existing thereupon, just prior to and 
at the time of this defendant’s purchase. On the contrary in the 
former obligations the defendant Sarah J. Murray was solely liable 
and in the latter, this defendant is solely liable. This defendant 
further says that since the time of placing the incumbrance of 
$3000, upon the said property, he has paid all of the interest that 
has fallen due, amounting to $50. 


2—2465a 
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16 And now having fully answered the plaintiff’s bill of com¬ 
plaint, or so much, and such parts thereof as this defendant 

believes it is material for him to answer, he prays that he may be 
hence dismissed, together with his reasonable costs in this behalf 
so wrongfully sustained. 

DON L. MURRAY. 

P J RYAN 

Til OS. H. PATTERSON, 

Atfys for Defendants. 

District of Columbia, ss: 

I. Don L. Murray, upon oath say that 1 have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
matters and things therein stated as of my personal knowledge are 
true; and that those stated upon information or l>elief, 1 believe to l>e 
true. 

DON L. MURRAY. 

Subscribed and sworn to before me this 11th dav of January, 
A. D. 1912. 

[seal.] WM. R. de LASHMUTT, 

Notary Public, D. C. 

Replication. 

Filed January 29, 1912. 

******* 

The plaintiff joins issue on the answers of the defend- 

17 ants. 

GEORGE C. GERTMAN, 
JOHN RIDOUT, 

Attorneys for Plaintiff. 


Stipulation. 

Filed March 29, 1912. 

******* 

In this Cause for the purpose of economy of time and money it is 
stipulated by all the parties hereto that the record herein shall con¬ 
tain the following facts, which are admitted as true, in the same 
manner as if proved by competent testimony. 

1. That the fair market value of the projierty involved in this 
Cause would not exceed Four thousand dollars; 

2. That the records of the Lawyer’s Title and Guaranty Insur¬ 
ance Company—the Company which acted as settlement Agent in 
the matter of paying off the old encumbrances on the propertv and 
settlement of the new loan by the Trust Company,—show that Don 
L. Murray, defendant, paid directly to the Title Company $181.21; 
that the National Savings and Trust Company paid to the Title 
Company its loan on said property for the said Don L. Murray the 
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sum of Three thousand dollars, making a total of $3181.21 which 
was disbursed by the Title Company as follows: 


For payment of first trust, interest, etc. $2059.16 

For payment of second trust, interest, &c. 1051.30 

18 For payment of Commission. 15.00 

For payment for Certificate of Title. 25.00 

For payment for Tax Certificate. .50 

For preparation of Trust & Releases. 10.00 

For recording Trust and two releases. 5.25 

For payment of Notary fees. 2.60 

For payment of settlement fee of Title Company. 5.00 

For payment of Fire Insurance premium three years in 
advance . 7.50 


$3181.21 

3. That the notes paid off secured by the first and second trusts 
were made by the defendant Sarah J. Murray and that the defend- 
ant Don L. Murray w r as not liable thereupon. 

4. That all the money other than $3000 borrowed by him from 
the Trust Company paid or exj>ended by the defendant Don L. 
Murray in connection with the property involved herein and the 
transfer and transactions referred to in the Rill of testimony is 
$181.21 paid the Title Company as aforesaid; the fee paid Mr. 
Ryan of $70.00 as testified to bv the defendant Don L. Murray, and 
the monthly payments of $30 to the Trust Company since the $3000 
was borrowed; this is to be accepted by the Court as statement of 
Don L. Murray’s account of expenditures to date. 

Witness the hands of the res] active Attorneys this 26th day of 
March, 1912. 

GEORGE C. GERTMAN, 

Of Plaintiffs Attorneys . 

THOS. H. PATTERSON, 

Of Defendants’ Attorneys. 


19 Petition for Amendment of Bill. 

Filed April 17, 1912. 

******* 

The Petition of James M. Kincheloe, the plaintiff herein, respect¬ 
fully represents: 

1. That since the filing of the Bill in this Cause the defendants 
have answered and testimony has been taken. 

2. That from the Answers and testimony in the Cause it has de¬ 
veloped that the only consideration for the conveyance from the 
defendant Sarah J. Murray to the defendant Don L. Murray re¬ 
ferred to in the Bill was his verbal agreement to support and main¬ 
tain his mother, the defendant Sarah J. Murray, the remainder of 
her life; it appearing from the Answers and testimony that she is 
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insolvent and unable to discharge the judgment against her referred 
to in the Bill. 

3. That in connection with that arrangement it appears that said 
defendant Don L. Murray has paid the sum of $181.21 and has also 
paid the sum of $70.00 to one of his Counsel for the defendants. 

4. That as appears from said testimony the first mentioned sum, 
to wit, $181.21 would appear to he a proper disbursement for the 
protection of the property from foreclosure. 

5. Plaintiff is advised that as against him the said agreement for 
future support i< wholly insufficient to support the said Deed. 

lie is willing for the purpose of this case to do equity by 

20 conceding the right of the defendant Don L. Murray to be 
reimbursed the said sum of $181.21. 

Tie is also advised that the said sum of $70.00 does not fall within 
the same category as the first mentioned sum but in respect to said 
last mentioned sum is willing to abide bv such order and decree in 
the premises as the Court may deem equitable. 

0. Plaintiff did not know the facts disclosed bv the testimony at 

•/ */ 

the time the Bill was filed and had no means other than by said Bill 
of ascertaining the same and plaintiff is advised that he is entitled 
by appropriate amendment of the Bill to bring it into harmony with 
the facts as disclosed by the testimony. 

7. Plaintiff is further advised that the Bill mav be sufficientlv 

• t/ 

amended to meet the requirements of the situation by the filing of 
the following amendment to l>e designated as Paragraph No. 8 1 / A. 

“Plaintiff further avers that since the Bill in this Cause was filed 
he has ascertained from the testimony in the cause certain facts 
which existed at the time when the Bill was filed but which were 
not then within the plaintiff s knowledge nor was he able prior to 
the taking of said testimonv to discover them. 

• t 

Said facts are that the only consideration for the conveyance by 
the defendant Sarah J. Murray to the defendant Don T,. Murray 
referred to in the Bill was his verbal agreement to support and main¬ 
tain the said Sarah .T. Murray during the remainder of her life. 

That in connection with that arrangement the said Don 

21 L. Muray paid the aggregate sum of $181.21 which plaintiff 
is willing for the purpose of the case should l>e refunded to 

him: said Don L. Murray also paid $70.00 to his Counsel which 
plaintiff does not concede should l>e refunded to him but submits 
that question to the judgment of the Court. 

Plaintiff is advised and avers that the aforesaid agreement for 
future support and maintenance is wholly insufficient to support 
said Deed as against plaintiff and that said Deed ought therefore to 
be treated as and decreed to be wholly void and inoperative as 
against plaintiff. 

Plaintiff therefore prays as follows: 

1. TTe reiterates the prayers of the orignal Bill and tenders him¬ 
self ready to concede the right of the defendant Don L. Murray 
to be reimbursed out of the proceeds of sale of real estate described 
in the Bill such sum as the Court shall decree to be quitablv payable 
to said Don L. Murray by way of reimbursement.” 
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8th. Petitoner avers that under settled principles in Equity lie is 
entitled to this amendment of his Bill in order that the pleadings 
may correspond with the testimony. 

Petitioner therefore prays: 

1. That he may have leave to amend his Bill before set forth. 

2. That such further order may be made by the Court as appears 
to the Court proper and necessarv. 

JAMES M. KINCHELOE. 

GEO. C. GERTMAN. 

JNO. RIDOUT, 

Attorneys for Petitioner. 

District of Columbia, ss: 

T do solemnly swear that T have read the foregoing Peti- 
22 tion by me subscribed and know the contents thereof; that 
the facts therein stated of my personal knowledge are true 
and those stated as upon information and belief T believe to be true, 
and that this application is not made for the purpose of vexation 
or delav. 

JAMES M. KINCHELOE. 

Subscribed and Sworn to before me this 15th dav of April, 1012. 

[ seal.] H. 0. THOMPSON, 

Notary Public, D. C. 

Order Allowing Amendment to Pill. 

Filed April 26, 1912. 

****** * 

It is by the Court this 26tli day of April, 1912, ordered that the 
plaintiff be and lie hereby is allowed to amend his Bill of Complaint 
herein filed by adopting as such amendment the amendment incor¬ 
porated in plaintiff’s petition herein filed marked “Paragraph 8%,” 
and the defendants are allowed ten days hereafter to answer said 
amended Bill. 

WRIGHT, Justice. 

Answer of Sarah J. Murray to Amended Pill. 

Filed May 6, 1912. 

* * . * * * * * 

The separate answer of Sarah J. Murray, one of the defendants 
herein, to the amended bill of complaint of the plaintiff, re- 
23 spectfully states to the Court as follows: 

This defendant reiterates each and every allegation and 
statement made by her in her separate answer to the plaintiff’s orig¬ 
inal bill of complaint, all of which answer she hereby adopts and 
prays to be read as a part hereof, and more particularly answering 
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the amendment to plaintiff’s said hill known as paragraph num¬ 
bered 8V2, says: 

1. That she denies that the only consideration for the conveyance 
by tliis defendant to defendant Don L. Murray of the real estate 
mentioned in plaintiff’s bill, was the verbal agreement of the said 
Don L. Murray to support and maintain this defendant during the 
remainder of her life, and that the only money expended by the 
said defendant Don L. Murray was the sum of $181.21 and rn ad¬ 
ditional amount of $70 to his counsel. On the contrary this defend¬ 
ant avers that the said Don L. Murray, in addition to the said 
amounts referred to. paid as a part of the consideration for the said 
conveyance the sum of $3,000, the same l>eing used to liquidate 
certain debts owed bv this defendant and secured by deeds of trust 
upon the real estate aforesaid. 

SARAH J. MURRAY. 

P. J. RYAN. 

TIIOS. II. PATTERSON, 

For Defendants. 

Distric t of Columbia. To nit: 

I, Sarah J. Murray, lceing first duly sworn, de|>ose and say, that 
I have read the foregoing answer by me subscribed and know the 
contents thereof; that the facts and things therein stated of my per¬ 
sonal knowledge are true; and that those stated ujxm information 
or belief I believe to l»e true. 

SARAII J. MURRAY. 


*24 Subscribed and sworn to before me this 30th day of April, 

\ D 1012 

| seal. | ~ WM. R. I)E LASIIMUTT, 

Notary Public, D. C. 


Aii*h'< r of Don L. Murray to A mended Bill.- 
Filed May H, 1012. 

* * * * * * * 

The separate answer of the defendant. Don. L. Murray, to the 
amended bill of complaint of the plaintiff, resjjectfully states to the 
Court as follows: 

This defendant reiterates each and every allegation and statement 
made by him in lib separate answer to the plaintiff’s original bill 
of complaint, all of which answer he hereby adopts, and prays to 
l>e read as a part hereof, and more particularly answering the amend¬ 
ment to plaintiff’s bill, known as paragraph 8^4, this defendant 
says: 

1. That be denies that the only consideration for the conveyance 
to him by the defendant, Sarah J. Murray, of the real estate men¬ 
tioned in the plaintiff’s bill, was his vernal agreement to support 
and maintain the defendant Sarah J. Murray during the remainder 
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of her life, and that the only money expended was the sum of 
$181.21 and $70 as a counsel iee. On the contrary, this defendant 
says that in addition to the sums of money referred to and the ar- 
rangement as to the support and maintenance of defendant Sarah 
J. Murray, this defendant paid the additional sum of $3,000 as a 
part of the consideration for the conveyance aforesaid, this sum of 
$3,000 being used to liquidate certain debts owed by defendant 
Sarah J. Murray and secured by deeds of trust upon the said 
25 property. 

DON L. MURRAY. 

P. J. RYAN, 

THOS. II. PATTERSON, 

For Defendants. 

District of Columbia, To uit: 

1, Don. 1.. Murray, being first duly sworn, depose and say, that I 
have read the foregoing answer by me subscribed and know the 
contents thereof; that the facts and things therein stated of my per¬ 
sonal knowledge are true; that those stated upon information or 
belief, 1 believe to be true. 

DON L. MURRAY. 

Subscribed and sworn to before me this 30th day of April, A. D., 
1912. 

[seal.] WM. R. de LASHMUTT, 

Notary Public, D. C. 


Stipulation. 

Filed May 24, 1912. 

***** * * 

It is hereby stipulated and agreed by and between the parties to 
this Cause as follows: 

1st. That the testimony taken and filed, as well as the stipulation 
heretofore filed, shall be taken and considered by the Court, as tes¬ 
timony and stipulation on the amended Bill and Answers as well as 
upon the original Bill and Answers with the same effect as if taken 
after the amended Bill and Answers thereto was filed. 

GEO. C. GERTMAN, 

Plaintiffs Attorney. 
THOS. II. PATTERSON, 

Defendants’ Attorney. 

.26 Joinder of Issue. 


* 


* 


Filed May 24, 1912. 

* * * 


* 


* 


The plaintiff joins issue with the defendants on their Answers to 
the Amended Bill. 


GEORGE C. GERTMAN, 

Atfy for Pl’t’f. 
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Order to Calendar Cause. 
Filed May ’24, 1912. 


The Clerk will please calendar this Cause for hearing for June 
Term. 

GEO. C. GEUTMAN, 

Pl’ff’s Att’y. 

Testimony on Behalf of Complainant. 

Filed June 4. 1912. 


Washington, I). C., January 19, 1912, 

Friday, at 3.30 p. in. 

Met. pursuant to agreement, at the offices of George C. Gertman, 
Esq., Century Building, No. 412 Fifth Street, Northwest, Wash¬ 
ington. District of Columbia, on Friday, January 19th, 1912, 
27 at 3:30 o’clock P. M., to commence the taking of testimony 
on behalf of the plaintiff in the above entitled cause. 

Present: 


George C. Gertman, and John Ridout, Esqs., Counsel for the 
plaintiff; 

P. J. Ryan, and Thomas II. Patterson, Esqs., Counsel for the de¬ 
fendants. Sarah J. Murray and Don L. Murray. 

The Examiner and the plaintiff and defendants. 


W hereupon Sarah J. Murray, one of the defendants, of lawful 
age, being called on behalf of the plaintiff, being first duly sworn 
according to law, was examined and testified as follows: 

Direct examination: 

By Mr. Gertman: I offer in evidence a short copy of the judg¬ 
ment obtained against the defendant Sarah J. Murray, which is in¬ 
volved in this case, being a judgment by the plaintiff, obtained on 
the 3rd of November, 1911, for $625. with interest on $150. from 
June 15th, 1911, on $300. from July 15th, 1911, and on $175. from 
August 21st, 1911, with costs of suit $24.20. This judgment was 
returned December 4th, 1911, “nulla bona,” the action being an 
action at law No. 53,986, in the Supreme Court of the District of 
Columbia. 

Mr. Patterson : The judgment speaks for itself. 

Bv Mr. Gertman: 

Q. State your full name? A. Sarah J. Murray. 

Q. Mrs. Murray, you are the defendant in this ease? A. 
I am one of the defendants. 

Q. Do you know Mr. James M. Kincheloe? A. I do not. 
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Q. He is the plaintiff in this case? A. I do not know him—L 
heard somebody say it was him; 1 do not know Mr. Kincheloe— 
somebody told me here that that is Mr. Kincheloe. (Indicating Mr. 
Kincheloe who is present.) 

Q. Mrs. Murray, has anybody by the name of James M. Kinche¬ 
loe ever called at your residence on U street to see you? A. There 
was a Mr. Kincheloe called there at one time. 

Q. l)o you know when that was? A. No, 1 didn't take down the 
date—I don't remember. 


Q. How long ago, in the matter of months, has it been? A. i 
don’t really know. 

Q. I bus it been this winter of 1912, or during the summer of 
1911? A. I think it must have been sometime during the sum¬ 
mer—we had our windows open—it must have been during the 
summer. 

Q. Do you think it was in the early part of the summer, or the 
latter part of the summer, or the middle of the summer, of 1911? 

A. It must have been the latter part. 

29 Q, Mrs. Murray, where do you reside now? A. With my 

son, Mr. Don L. Murray. 

Q,. 1 did not ask you with whom you resided—1 asked you 
where you resided? A. No. 1514 You street, Northwest. 

Q. This City? A. Yes. 


Q. Ilow long have you resided there? A. 1 have been living 
there—that was my home you know—do you mean, how long have 
1 lived there? 

Q. Yes? A. About 28 or twenty-nine years—1 don’t just know— 
1 can tell by getting the papers. 

Q. What sort of a house is that? A. It is a pretty nice house— 
it is a seven room house—it is six rooms and bath. 

Q. Two story brick? A. Yes, two story brick and basement 
house. 


Q. Did you purchase the house originally, or inherit it? A. I 
got it from Mr. Murray, my husband—he* has been dead almost 
nine years. 

Q. Did he purchase the house? A. Yes, sir. 

Q. Do you know what he paid for it? A. $4,000. 

Q. How long ago was that? A. Twenty eight or twenty nine 
years ago. 

Q. Is the house in good condition now? A. Yes, it is in 
80 pretty good condition—of course it needs some repairs. 

Q. On the occasion when this man called at your house, 
representing himself to be Mr. Kincheloe, what did he say to you? 
A. lie just called and asked me if I was Mrs. Murray, and I told 
him 1 was, and he said he had some notes that my son had, or got. 
of me. 

Q What did you say in reply to that? A. Well, I don’t know 
that. I said anything—I said I could not Jielp it—I did not know 
anything about them. 

Q. Was that all that was said on this occasion? A. That is all_ 

I never saw him before that, and I would not know him. 


3—2465a 
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Q. Do you see the gentleman present here that called on that 
occasion? A. 1 don’t know him—1 heard somebody say here that 
that was him. 

Q. Do you recognize him as the same gentleman who called to 
see you then? (Referring to Mr, Kincheloe). A. I don’t know 
really—I don’t know him—I didn’t see him but a very few min¬ 
utes," and I would not know him if I seen him. 

Q. Mrs. Murray, where did you live on August last? A. I think 
1 have been right there—I have not been any place else—1 made 
my daughter a visit in Pittsburgh, but I have never been any place 
else. 

Q. Y on have lived in the U street house for a long time? 
31 A. \es. 

Q. Who was living with you at that time? A. I kept 
roomers ever since Mr. Murray died. 

Q. Have you roomers now? A. No, I have no roomers now. 

Q. When did you dispense with keeping roomers? 

The Witness: (To Don M. Murray.) Do you know what time it 
was? 

Mr. Ryan: He cannot answer. 

Q. When did you dispense with keeping roomers, Mrs. Murray? 
A. I don’t know what time. 

(}. How long ago do you suppose it was? 

Mr. Ryan: Objected to as immaterial. 

A. 1 could not tell vou because I do not know. 

Q. Was it one month, six months or eight months, ago? A. 1 
don’t know how long. 

Q. You cannot state? A. No, l do not know. 

Q. Do you think it has been a year since you dispensed with 
keeping roomers? A. I don’t think it has been a year. 

(j. Has it been since last summer? A. Yes, it has been since 
summer, but 1 could not tell you exactly. 

(j. Did your son, Don L. Murray, live with you on August 8th? 

A. Well, 1 don’t know that either. I (lid not keep up any 
3*2 of the dates. 

Q, Mrs. Murray, did you ever execute a deed to your son 
Don L. Murray for this property? 

The Witness: For this property? 

Q. Yes? A. 1 certainly did. 

(J. Did you have any roomers at that time? A. I don’t know— 
1 believe I did—1 don’t know. 

Q. Have you any records that will show that—books of account 
that will show whether you had roomers at that time? A. I don’t 
know that I have. 

Q. Have you any roomers now? A. No. 

Q. Mrs. Murray, who was present when that deed was executed? 
A. I don’t know. 

Q, You don’t know who was present? A. No. 

Q. Where was the deed signed? A. I don’t know that either. 
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Q. Did you pay for the preparation of the deed? A. No, sir, I 
don’t think I did. 

Q. Did you instruct anybody to prepare the deed? A. I don’t 
think anybody said anything to me about it. 

Q. When did you first see the deed? A. I don’t know that I 
have seen it. 

Q. You don’t know whether you have signed the deed or not—is 
that the idea? A. Well, I don’t know what I done. 

33 Q. You know whether you are the owner of this property 
now or not? A. No, I am not the owner of the property 

now. 

Q. How do you know that you are not the owner of it, and do not 
know about these other matters? A. I sold the property to my 
son, Don L. Murray. 

Q. When? A. I don’t know that I can tell you the date, but I 
sold it to him because- 

Q. Because what? A. Because my house was advertised for sale, 
and he paid the mortgages and the interest and the—and gave me 
a home as long as I live—in his house. 

Q. Do you remember making the deed to Don Murray for the 
property ? 

Mr. Patterson : Counsel has asked that question three times, and 
I object to his repeating the question. 

Mr. Ridout: We have a right to ask the question. 

A. 1 don’t remember anything about it—anything else. 

Q. Do you remember who drew the deed? A. No. 

Q. Wliat money was paid to you by your son when you executed 
that deed? A. I don’t know that there was any deed. 

Q. You remember whether there was any deed? A. I do not. 

Q. Who suggested that you make a conveyance of this property 
to your son? A. 1 made it myself. 

34 Q. Who suggested it to you, making a conveyance of this 
property to your son? A. I don’t know—I don’t believe in 

being put out in the street—he is the only one I can get a home 
with. 

Q. When was that? A. When my house was advertised for sale. 
Q. When was your house advertised for sale? A. I don’t know 
when it was. 

Q. By whom was it advertised for sale? A. I don’t know that. 
He came to the window and said: “Mrs. Murray, your house is up 
for sale” and went away. 

Q. Was there a sign on your house? A. No, sir. 

Q. What did you do? A. I went to my son. 

Q. What did you say to your son? A. I asked him if he could 
help me out—I wished he would buy the house. 

Q. Was your son living with you at that time? A. No, he lived 
a door or two from me—T worked awfully hard to keep up the 
place. 

Q. How many children have you, Mrs. Murray? A. I have four 
children. 
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Q. What are their names, please? A. Mrs. Jones is one and she 
lived at Chevy Chase; Mrs. Ilall is another and she lived in Pitts¬ 
burgh, and my son here. Don L. Murray, and Ilarry Murray. 

Q. Do you remember who took vour acknowledgment to the 
deed? A. No, I do not. 

35 Q. Did you go to anybody’s office in connection with the 
execution of that deed? A. No, sir. 

Q. Was the paper acknowledged in your house? A. I don’t know 
whether it was or not. 

Q. You do not remember any of the circumstances surrounding 

that? A. I don’t remember anything—I don’t know anything 

about anv of the circumstance*—T did not take anv notice of anv- 
• «. • 

thing—1 was all worked up, and T sup|>ose maybe I didn’t think. 

Q. How much of a debt was on your property at that time? 
A. Tt was $3,000. There was a $1000 debt and a $2,000. 

Q. Who held those mortgages? A. 1 don't know. 

(}. Who did you pay the interest to? A. T don't know. 

Q. Did you ever pay any interest? A. I don't know. 

Q. Didn’t your son. Don Tv. Murray, pay your interest for you? 
A. I don't know. 

Q. Did your son always keep up the interest on those mortgages? 
A. I don’t know anything about it. 

Q. Did you ever pay any interest on your existing mortgages on 
that property? A. T don’t know. 

36 Q. Did you ever pay any taxes on that property? 

Mr. Ryan: I object to these questions; counsel has asked the 
witness half a dozen times these questions. 

A. 1 paid the taxes myself; 1 worked and paid up the interest. 

Q. Who got the money that those mortgages represented? A. 
I don't know. 

(J. Were those mortgages put on the property before your hus¬ 
band's death? A. No, sir. 

Q. After your husband’s death? A. Certainly. 

Q. Who got the money? A. T don’t know—not me—I never 
got a red cent. 


Mr. Ridout: Counsel for the plaintiff moves to strike out all the 
testimony of this witness concerning the alleged consideration of 
future support on two grounds: fiVst, that the consideration recited 
in the deed being a money consideration and it is incompetent to 
contradict that; and, second, even if the statement of the witness be 
true it would be immaterial. 

Mr. Patterson : Counsel for the plaintiff occupies a novel situ¬ 
ation. putting in testimony and moving to strike it out. 

By Mr. Gertman: Mrs. Murray, do you own any other property? 
A. No, sir. 
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Cross-examination. 

Bv Mr. Ryan: 

Q. Mrs. Murray, how old are you? A. I will be 70 years 
37 old my next birthday in June. 

Q. When did your husband die? A. It will he nine yeais 
the 8th of next January. 

Q. How many children have you Mrs. Murray? A. f have four 
children. 

Q. Name them? 


Mr. Ridout: Counsel’s attention is called to the fact that the wit¬ 
ness gave the names and residences of her children on direct ex¬ 
amination. 

Mr. Ryan : 1 will not press the question then. 

Q. What is the number of the house you live in? A. No. 1514 
V street, Northwest. 

Q. What is the number of the house in which vour son Don L. 
Murray lives? A. No. 1514 U street Northwest, now. 

Q. Where did he used to live? A. Tie used to live in house No. 
1518 V street, the second door from where he now lives. 

Q. Mrs. Murray, you remember distinctly that a man came to 
vour house—T believe vou stated that on vour direct examination— 
and told you your house was for sale? A. Yes. 

O. And then vou sav vou went to vour son. Don L. Murrav? A. 
T did. 

Q. You went to him and told him you were in trouble? 


Mr. Ridout: Objected to as leading. 

Mr. Patterson: This is cross examination of this witness and we 
have a right to ask leading questions. 

A. I did. 

38 Q. You remember, Mrs. Murray, T called at the home of 

your son sometime in August—the 7th of August last year? 


Mr. Ridout: Objected to as not cross-examination, and being an 
attempt to disclose confidential communications between counsel and 
client as self-serving declarations. 


A. T do. 

Q. You remember asking me whether or not you would sell that 
property to your son? A. Yes. 

Q. Do you remember my asking you that question? A. Yes. 

Q. Did you agree to convey that property to him on that occa¬ 
sion? A. I did. 

Q. Now, I will refresh your recollection Mrs. Murray—you re¬ 
member going down to the bank on the corner of 14th and U street 
and signing the deed there to your son—you remember going down 
there to sign the deed to your son, Don L. Murray? A. I don't 
know whether I did or not—I- 

Q, You know you sold the property to your son? A. Yes, I sold 
my property to my son. 

Q. Did you intend to sell it to him—you wanted him to have it 
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did you? A. Certainly I did—T would rather he would have it 
than it would l>e sold at auction. 

Q. You know you made him a deed to it. don’t you? A. Oh, 
certainlv, ves. 

Q. You cannot recall now whether you signed that deed can you 
Mrs. Murray? A. I don’t remember any papers that I have 
39 signed—I don’t remember anything. 

Q. You know you signed this deed to your son Don L. 
Murrav? A. Yes. 

SARAH J. MURRAY. 

Bv Examiner: 


Subscribed and sworn to before me this 25 dav of January, A. D. 
1912. 


WILLIAM H. SHIPLEY, 

Examiner in Chancery. 


Thereupon James M. Kincheloe, the plaintiff, a witness of law¬ 
ful age. called for and on his own behalf, being first duly sworn ac¬ 
cording to law, was examined and testified as follows: 


Direct examination. 

By Mr. Gertman: 

Q. Your name is James M. Kincheloe? A. Yes. sir. 

Q. Y on are the plaintiff in this case? A. Yes. 

Q. Where do you reside? A. At Upperville, Fauquier County, 
Virginia. 

Q. Mr. Kincheloe, have you seen this lady before, Mrs. Murray? 
17 ants. 

A. T have. 

Q. When did you first meet her. if you recollect? A. As near as 
T can recall, it was sometime in July—somewhere about the 15th or 
20th—it was in the summer time. 

Q. What was the occasion for your seeing her? A. In re- 
40 gard to the notes 1 held, some of which were past due and I 
was unable to get renewals of them. 

Q. Where did you see her? A. At her home, No. 1514 U street, 
Northwest, this City. 

Q. What time in the day did you get there? 'A. 11 o’clock in 
the morning. 

Q. Did you tell Mrs. Murray who you were? A. I told her who 
T was. 

Q. Did she invite you into the house? A. She did. 

Q. Ilow long did you remain there? A. Ten or fifteen minutes. 

A. 1 told her what the aggregate amount of the notes were, and 
she seemed somewhat surprised, and she said: “I reckon T will have 
to let the home go.” I told her it was not necessary to do that; 
that they amounted to only about $600, and that I was familiar 
with the trusts amounting to $3,000 on the property, and that, if 
she would permit me to do so, I would replace these trusts including 
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the money due me, and would not charge her for getting the loan 
to cover these amounts, and then suggested that she take her son’s 
note, Harry Murray, for $600, and that her son would certainly pay 
her the inierest on the note, and that this note of his, in the event 
of her death would be a charge against his interest in her estate and 
it would not be unjust to the other children. 

Q. You sav that was Julv 15th or 20th? A. It was .Tulv 15th or 

v i/ i> 

20th, of 1911, as well as I can recollect, I know it was in the summer 
time. 

Q. Did she make any answer to that? A. She said she 

41 did not know what to do about it—she seemed to be very 
much agitated at the time, and I imagined it was because she 

had nothing to take up the notes with. 

Q. Subsequently to that time, did her daughter and daughter 
in law, call to see you? A. Yes, two ladies called, and they repre¬ 
sented to me that they came for her to see me in connection with 
these notes—Mrs. Don Murray and Mrs. Jones called—Mrs. Jones 
said she was a daughter of Mrs. Murray. I showed them the memo¬ 
randum of the amount of the notes, and I told them also that Mrs. 
Murray seemed disposed to give up her home. I reiterated to them 
the statement that T made to Mrs. Murray, in which T offered to 
make her a loan on her property sufficient to take up the present 
trust and include the amount of these notes without any charge for 
negotiating the loan. 

Q. Did you have any conversation with Mr. Don L. Murray? 
(Referring to Mr. Murray who is present.) A. Only over the 
phone—T went to his home twice but failed to see him. 

Q. Did you talk to him over the phone? A. At his home—that 
was at No. 1518 U street where he was living then. 

Q. What was the subject of your conversation with Mr. Don L. 
Murray? A. T asked him if he would not come down to mv office, 
as I wanted to see him in regard to these notes of bis mother, and I 
told him over the phone of my proposition to his mother to make her 
a loan of a sufficient amount to take up the present trust on her 
property and include these notes, amounting to about $600, 

42 without any charge on my part for negotiating the loan. I 
told him T was in the commercial brokerage business and this 

was in my line. 

Q. Did he come to your office to see you? A. No, sir. T waited 
several days for Mr. Murray to come to see me, and I knew how he 
was occupied as his wife had explained it to me, and T called to see 
him again, but could not see him, and I went back a few days after¬ 
wards, and then Mrs. Don L. Murray told me they had moved into 
house 1514 U street, and she told me to see Harry Murray about the 
money and not to bother bis mother, nor Don Murray, and that Mr. 
Don Murray owned the house. That was the first t ever heard of 
any conveyance of the property. 

Q. Mr. Kincheloe, has this judgment, or any part of it, which is 
sought to be enforced in this case, been paid to you, or to anybody 
for you? A. It has not. 

Q. Mr. Kincheloe, at the time of the incurring of this indebted- 
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ness, which is embraced in this judgment, on what security did you 
loan the monev? 

Mr. Patterson : Objected to—the witness has not stated that he 
loaned the monev on anv security. 

Mr. Gertman: I withdraw the question. 

Q. Did you loan the money on any security, and, if so, state 
what? A. When the first note was presented to me, I did with 
Mrs. Murray as 1 do with all strangers—I am a subscriber to Cock¬ 
erell and Company, and 1 asked them for a report on her; I also 
asked Mr. A. J. Shippert and he recommended her very highly and 
said she was of a nice family. It was on the strength of that that 
1 loaned the money, he said her equity in the house was very good. 

and on the strength of her ownership of the property that I 
45 loaned the money. Mr. Shippert is an undertaker on 14th 

and New York Avenue—he said he knew the family well. 

«/ 

Cross-examination. 

By Mr. Ryan: 

Q. You are a note broker? A. 1 am; commercial broker. 

Q. Where is your office? A. No. 945 Pennsylvania Avenue, 
Northwest, this City. 

Q. You are engaged in shaving notes, are you? A. Not person¬ 
ally. For instance, if you would come to my office with commer¬ 
cial paper I place it. 

Q. These notes were not signed in person bv Mrs. Murray? A. 
No, sir. 

Q. She did not come to your office? A. No, sir. 

Q. Who brought the notes down to your office? A. Mrs. Mur- 
rav’s son. 

Q. Who is Mr. Phillips? A. Mr. EX T. Phillips. He is the 
payee of one of these notes. 

Q. What connection has Mr. Phillips with your business? 

Mr. Ridout: Objected to as not cross-examination, and obviously 
it is an attempt to try in this case an issue disposed of in the law 
case, and it is also immaterial and irrelevant. 

Mr. Ryan: Counsel for the plaintiff has gone into this matter on 
direct examination, and we have a right to ask these questions. 

A. (No answer.) 

44 Q. What connection has Mr. Phillips with your business? 

A. He has no connection with it. 

Q. Have you any business connection with Mr. Harry Murray? 
A. T have not. 

Q. What would you say if Mr. Harry Murray should sav that he 
only received about $300 for this $025 for which these notes were 
given ? 

Mr. Ridout: Objected to as immaterial and irrelevant and for 
the same reasons already stated. 

A. I would say it is not true. 
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Q. You say you went to see Mrs. Murray on July 15th last? A. 
I think it was the 15th of July—I have no memorandum of that 
date. 

Q. Was it in July that you called to see her? A. It was in 
July—about the middle of July. 

Q. You know it was in July, do you? A. Yes. 

Q. Are you certain about that? A. I say as well as I can recol¬ 
lect—I have no data on which to go—as well as I can recollect it 
was in July that I was there. 

Q. It was not in June? A. My impression is that it was in 
Julv—it is onlv from memorv—I have no data. 

Q. Was it in August that you called to see Mrs. Murray? A. I 
don’t think it was as late as that. 

45 Q. Your best recollection is that it was the middle of 

Julv? A. I think so. 

•/ 

Q. You began to feel uneasy about that money? A. Well, I had 
to prepare to take up those notes, and my idea was to take up the 
present trusts on the property and add the trust notes to what was 
due on the notes held bv me. 

Q. Why didn’t you go to Harry Murray with the notes if you 
wanted the monev? A. I had been to Harry Murrav time and 

• « * %j 

again and he did not seem to be in a position to take them up. 

Q. Who did you give the money to—what did you do with the 
money for these notes? 

Mr. Ridout: I make the same objection. 

A. I gave it to Harry Murray. 

Q. Did you give the money to him by check? A. The parties I 
placed the notes with did, yes, sir. 

Q. Who were those persons? A. One was placed with Doctor B. 
Tolbert. The others were placed with Mr. E. T. Phillips. 

Q. They gave the checks? A. I am quite sure they did. I can¬ 
not recollect the exact arrangement—these notes have been renewed 
from sometime in the year 1910. 

Q. Was not the original consideration given in 1910? * 

The Witness: You mean all of these notes originallv made in 
1910? 

Q. Yes? A. I am not sure they were all made in 1910. 

Mr. Ridout: Just give your best recollection. 

46 A. It seems to me they began in 1910—the original notes 
were made in 1910. 

Q. Were not those notes renewed? A. They were renewed from 
time to time. 

Q. Didn' t you call up Cockrell <fc Company in 1911? A. I don’t 
think I did: no, sir. I called them up before the first note was 
placed. 

Q. You mean the first of these notes that were sued on? A. Be¬ 
fore they were placed at all. 
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Q. I mean these particular notes—I mean the notes that have 
been sued upon? A. I don’t understand you, sir. 

Mr. Ridout : The question is objected to because the witness has 
plainly stated that he called them up before he made the advances 
in the first place—he called up Cockrell & Company then. 

Q. Is it not a fact that you called up Cockrell & Company when 
these notes that are here sued upon, or the first one of them sued 
upon, came due? A. Let me see—T called them up before any of 
the notes were placed. 

Q. You mean, before these notes that are sued upon were placed? 
A. Well, they are same notes. 

Q. These are renewals of the same notes—you mean these same 
notes? A. I called up Cockrell & Company when the original notes 
were placed in 1910, the first notes, to find out something about Mrs. 
Murray’s standing. 

47 Q. What time in 1910 was that? A. I cannot recall that. 
Q. Who did you place these notes with? A. E. Tolbert 

was one of them. 

Q. Where does Mr. Tolbert live? A. No. 1005 New York Ave¬ 
nue—T think that is the number of his place. That is his office— 
T don’t know where his home is. 

Q. Where does Mr. Phillips live? A. In Alexandria. 

Q. About Julv the middle vou called on Mrs. Murray—Julv, 
1911? A. Yes, sir. 

Q. How is it that one of these notes that was sued on bears the 
date of August 21st. 1911? That was after the title to the property 
had been passed? A. It was a renewal I presume, and was given to 
Mr. Phillips who held the note at that time. 

Q. Where did vou get that note? A. I took it up from Mr. 
Phillips. 

Q. Who placed it into your hands? A. Tt was given to Mr. 
Phillips? by Mr. Harry Murray in the renewal of his mother’s note. 

Q. Didn’t you know then that the property had passed out of 
her—the title had passed out of Mrs. Murray? A. I did not. 

Q. Why is it that you agreed to the renewal of the note when you 
were going up there July 15th and complaining and having trouble 
about getting your money? A. Tt was made with Mr. Phillips direct 
bv Mr. Harry Murray. 

48 Q. You mean to say that you had no direct transaction 
with Mr. Harry Murray? A. Harry Murray called to see 

Mr. Phillips himself. 

Q. Are you not the holder of the notes you sued on? A. Yes, 
sir, I took them up at the bank. 

Q. Why is it, when you brought your suit, you did not sue Mr. 
Harry Murray and Mr. Phillips? 

Mr. Ridout: Objected to as irrelevant and immaterial. 

Q. Why is it you did not sue Harry Murray? A. I did not think 
he had anything available, sir. 

Q. Is not this the reason you wanted to have him as a witness 
against his mother? A. No, that is not the reason. 
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By Mr. Gertman: 

Q. When Harry Murray brought you the first note signed by his 
mother, before you gave him the money on it in 1910, you got Cock¬ 
rell & Company to give you a report and they advised you that her 
credit was good, and you also saw Mr. Shippert, and he gave you to 
understand that Mrs. Murray was solvent? 

Mr. Patterson : Objected to as leading and putting words into 
the witness’ mouth. 

A. I did, sir. 

Bv Mr. Ryan: 

Q. How long have you known Mr. S. -? A. Since 1907, I 

think. 

Q. Have you ever had any business transactions with him? A. 
I have had a great many transactions with him. 

Q. Is he engaged in this kind of business? A. He is 
49 not. 

JAMES M. KINCHELOE. 

By Examiner: 


Subscribed and sworn to before me this 20 day of January, A. D. 
1912. 


WILLIAM H. SHIPLEY, 

Examiner in Chancery. 


Washington, D. C., January 27, 1912— 

Saturday at 1 o’clock p. m. 

Met pursuant to notice at the offices of George C. Gertman, Esq., 
No. 412 Fifth Street, Northwest, Washington, District of Columbia, 
on Saturday, January 27th, 1912, at 1 o’clock P. M., to take testi¬ 
mony on behalf of the plaintiff. 

Present: Messrs. George C. Gertman, and John Ridout, Counsel 
for the plaintiff; Messrs. Thomas H. Patterson, and P. J. Ryan, 
Counsel for the defendants. Also the Examiner. 

Mr. Ridout: Counsel for plaintiff offer in evidence for the sole 
purpose of showing the recital of the consideration therein, a certi¬ 
fied copy of the deed from Sarah J. Murray to Don L. Murray, dated 
August 8th, 1911, and recorded August 8th, 1911, and for the pur¬ 
pose of laying the foundation for a motion to suppress all of the 
testimony in this case tending to show any other than a money con¬ 
sideration for said alleged conveyance. 

We close our case in chief. 

Note.— Deed referred to put in evidence and marked Ex. K 1. 

WILLIAM H. SHIPLEY, 

Examiner in Chancery. 
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50 Plaintiff's Exhibit K 1. 

Liber 3451, Folio 231. 

No. 45. Recorded August 8, 1911, at 1:07 p. in. 

Sarah J. Murray 
to 

Don L. Murray. 

Deed. 

This Deed, Made this Eighth day of August in the year one thou¬ 
sand nine hundred and eleven, by and between Sarah J. Murray 
(unmarried) of tlie City of Washington, District of Columbia, party 
of the first part, and Don L. Murray, of the City of Washington, 
District of Columbia, party of the second part: 

Witnesseth. That in consideration of Ten Dollars, the party of 
the first part does grant unto the party of the second part, in fee 
simple, all that piece or parcel of land in the City of Washington, 
District of Columbia, described as follows, to wit: Lot numbered 
Eightv-four (84) in Diller B. Groff’s subdivision of Square num¬ 
bered One hundred and ninety (190), as said subdivision has been 
recorded in the Survevor’s Office of the District of Columbia, in 
Liber numbered Ten (10) folio numbered Twenty-three (23), to¬ 
gether with the improvements, rights, privileges, and appurtenances 
to the same belonging. 

And the said party of the first part covenant that she will warrant 
specially the property hereby conveyed, and that she will execute 
such further assurances of said land as may be requisite. 

Witness my hand and seal the day and year hereinbefore written. 

SARAH J. MURRAY, [seal.] 

In presence of 

MARY A. JONES. 


District of Columbia, To wit: 

I, Wm. R. de Lashmutt, a Notary Public in and for District of 
Columbia, Do Hereby Certify that Sarah J. Murray party to 
51 a certain Deed bearing date on the 8th day of August 1911, 
and hereto annexed, personally appeared before me in said 
District, the said Sarah J. Murray being personally well known to 
me as the person who executed the said Deed, and acknowledged 
the same to be her act and deed. 

Given under my hand and seal this 8th day of August 1911. 

WM. R. DE LASHMUTT, [seal.] 
[notarial seal.] Notary Public , D. C. 




JAMES M. KINCHELOE VS. SARAH J. MURRAY FT AL. 


29 


Office of Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber No. 3451, folio 231 et seq., one 
of the Land Records of the District of Columbia. 

In Testimony Whereof 1 have hereunto set my hand and affixed 
the seal of this Office this 23d day of Februarv, A. D. 1912. 

R. W. DUTTON, 

Deputy Recorder of Deeds, D. 0. 


Testimony on Behalf of Defendants. ■ 

Filed June 4, 1912. 

****** * 

Washington, D. C., January 19, 1912— 

Friday at 3 o’clock p. m. 

Met, pursuant to notice hereto attached, at the offices of 

52 Thomas IT. Patterson, Esq., Columbian Pudding, No. 416 
Fifth Street, Northwest, Washington, District of Columbia, 

on Friday, January 19th, 1912, at 3 o’clock P. M., to take testimony 
on l>ehalf of the defendants in the above entitled cause. 

Present: Messrs. Thomas IT. Patterson and P. J. Ryan, Counsel 
for the defendants; Mr. John Ridout, of counsel for the plaintiff. 
(Also the Examiner and witnesses.) 

Whereupon Don L. Murray, one of the defendants, being first 
duly sworn according to law, to speak the truth, the whole truth and 
nothing but the truth relating to the cause at issue, was examined 
and testified as follows: 

Direct examination. 

By Mr. Patterson : 

Q. Please state your full name? A. Don L. Murray. 

Q. You are one of the defendants in this case, Mr. Murray? A. 
I am. 

Q. Are you the owner of premises, No. 1514 U Street, Northwest, 
this City? 

Mr. Ridout: Question objected to as it calls for a conclusion of 
law, the best evidence being the propriety title. 

A. I am. 

53 Q. How did you acquire that property? A. I bought it 
from my mother. 

Q. Is that property described as Lot number 84, of Differ B. 
Groff’s subdivision of Square numbered 190, in the District of Co¬ 
lumbia? A. It is lot 84, square 190. 

Q. What did you pay for that property, Mr. Murray? A. I paid 
for that property, No. 1514 U Street, Northwest, approximately 
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$3300, with the proviso, on advice of attorney, P. J. Ryan, that I 
should take care of my mother the rest of her life, and give her 
room and board, and pay her doctor’s bills, and, if I should survive 
her, give her a Christian and decent burial. 

Mr. Ridoit: So much of the answer of the witness is objected to 
as undertakes to give what he calls a proviso, on the ground that it 
is incompetent and irrelevant in view of the issues in this case, and 
second, because it is immaterial, being no defense, even if its com¬ 
petency is proved, against the claim of the plaintiff. 

Q. Mr. Murray, was that arrangement which you say you have 
made with regard to hiking care of your mother, a part of the pur¬ 
chase price of this pro}>erty? A. It was. . 

Mr. Ridoit: I make the same objection to that question and 
answer. 

Q Y on have stated, I lielieve, that you paid in cash approxi¬ 
mately $3300.00? 

Mr. Ridoi t: Objected to for the same reason. 

A. Yes, that is approximately what I paid in cash—1 have not 
figured it out, but it is about that much. 

Q. To whom was that paid? A. That was paid by paying 

54 off the trust, interest and expenses connected with the trust. 

Q. The deed, which lias been offered in evidence in this 
case, recites that the consideration for the conveyance of that prop¬ 
erty, was $10.00—did you pay that $10.00? A. I did. 

Q. To whom was that $10.00 paid? A. To my mother, Sarah J. 
Murrav. 

Q. When was this purchase made, Mr. Murray? A. The 8th of 
August 1911. 

Q. To whom were those trusts paid? A. The money for these 
trusts of $1,000 and $2,000 was paid to the trustees, Mr. Hill of the 
firm of Moore A Hill and Doctor Robbins who is now deceased. 

The second trust was paid to the National Loan and Investment 
Company located corner of 15th and G Street-. 

Q. How much money was due on the second trust? A. $1,060.00. 

Q. W as that due at the time you made this purchase? A. It was 
one month over due. This property had been advertised for sale. 

Q. Do you know whether or not this property had been adver¬ 
tised for sale at auction? A. It had—a man served a notice of fore¬ 
closure and sale at the house. 

Q. When? A. On the 7th of August. I called up the National 
Loan and Investment Company, and they said they had been unable 
to get any satisfactory settlement of the matter. 

Mr. Ridoi t: T object to what the witness stated to the National 
Loan and Investment Company. 

55 Q. What did you learn there? A. They told me that they 
were going to foreclose the property, and that was news to 

me, as I did not know there was any encumbrance on the property— 
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this was the latter part of July, and, on the 3rd of August I called 
Mr. Ryan in and talked it over. I paid off the trusts, and took my 
mother in my house and gave her room and board. 

Q. Did you pay off both of these trusts on this property, No. 1514 
U Street, Northwest? A. I did. 

Q. In addition to paying off these trusts, what did you pay out 
on the property? 

Mr. Ridout: I object to counsel leading the witness. 

A. (No answer.) 

Q. Mr. Murray, what other costs, if any, did you pay in addition 
to paying off these two trusts on the property? A. I had to pay the 
title company. 

Q. How much did you pay the title company? A. I paid the title 
company, the exact amount I cannot now recollect, but I had to pay 
the company for drawing up the two releases, for the tax certificate, 
the auctioneer’s fee; for the advertising, and the first trust of $2,000 
with accumulated interest, and the second trust of $1,000 with ac¬ 
cumulated interest, commission for the loan of $3,000 and the deed 
of trust fee and Notary Public fees, which cost approximately 
$3300.00. 

I can get the correct information as to what the whole thing cost 
me by referring to some papers I have. 

Q. Did you pay any counsel fees? 

Mr. Ridout: Question is objected to, being totally inad- 
56 missible upon any theory of this case. 

A. I did. 

Q. How much did you pay? A. $70.00 paid to date. 

Q. At the time you purchased this pro[>erty from your mother, 
did you know T James M. Kincheloe? A. I did not. 

Q. Had you ever heard of him? A. I never heard of him up to 
the time I purchased this property. 

Q. Did you know, when you purchased this property, that your 
mother had signed certain notes? A. No, sir, not until after I had 
bought this property. 

Q. When did you learn that James M. Kincheloe claimed that 
money was due him from your mother on account of these notes? 
A. Along about the 20th of August, 1911. 

Q. How t did you learn that? A. Over the telephone. 

Q. Was that the first time you ever heard from him? A. That is 
the first time I ever heard of a man named Kincheloe. 

Q. That is the first time you ever heard of the plaintiff in this 
case? 

Mr. Ridout: Objected to as leading. 

A. That is the first time I ever heard of him. 

Q. Do you know r what Mr. Kincheloe’s business is? A. Only by 
hearsay. 

Mr. Ridout: Objected to as immaterial and incompetent, after 
the witness has proclaimed that he only knows by hearsay. 
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57 Q. Answer the question? 

Mr. Ridout : The manifest purpose of counsel is to interject some¬ 
thing that is immaterial and hearsay into the record. 

A. I have heard he is in the loan business—a note shaver or 
shylock. 

Q. Now, Mr. Murray, at the time, or about the time, you pur¬ 
chased this property from your mother, did she tell you she was 
indebted to any one? A. She did not. 

Q. Did you know she was in debt to anybody at the time you pur¬ 
chased this property from her? A. I did not. 

Q. Do you know how your mother acquired this property, Mr. 
Murray? A. It was left by my father when he died. 

Q. When did your father die? A. He died nine years ago the 
8th of January I think he has been dead nine years. 

Q. How long had this property been the property of your father 
at the time of his death? A. He bought it about twenty years be¬ 
fore he died. He purchased it like most poor people buy property— 
on the installment plan and finally got it paid for. 

Q. Was it encumbered at the time of your father’s death? A. 
No encumbrance on it at all then. 

Q. Mr. Murray you stated a while ago that you had a telephone 
conversation with Mr. Kineheloe the first time you ever 

58 heard of him? A. Yes, sir. 

Q. State the subject of that conversation? 

Mr. Ridout: Objected to. 

A. (No answer.) 

Q. Did you ever see Mr. Kineheloe l>efore that day Mr. Murray? 
A. I did not. 

Q. Did you ever talk to him? A. 1 did not—the first time I ever 
met Mr. Kineheloe was the 19th of last month in Mr. Gertman’s 
office when he was taking his testimony in this case. 

Q. Where was the deed for the property, No. 1514 U Street, 
Northwest, conveying the property from vour mother to yourself, 
executed, Mr. Murray? A. At the corner of 14th and U Streets, at 
the Fourteenth Street Savings Bank Building—there is a Notary 
Public in that bank—I have forgotten his name. 

Q. Who was present at the time the deed was executed? A. My 
mother and sister. 

Cross-examination. 

By Mr. Ridout: 

Q. Mr. Murray, you are your mother’s eldest son, are vou not 4 ? A 
Yes, sir. ' ... 

Q. Where did you live at the time of your father’s death? A. I 
was then living at No. 1514 U street. 

Q. Your father lived at No. 1514 U Street, Northwest at the time 
of his death? A. Yes, sir. 

Q. When did you go to live at No. 1518 U Street? A. 
As near as I can remember about four years ago. 
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Q. When did your father convey this property, No. 1514 U Street, 
to your mother? A. It may have been put originally in my mothers 
name—the property belonged to her at my father’s death. 

Q. You recognized it as her property at the time of your father’s 
death? A. Yes, as her property. 

Q. At that time it was unencumbered? A. Unencumbered, yes, 
sir. 

Q. You took quite an interest in your mother? A. Certainly I 
did. 

Q. You were aware, of course, that the property was unencum¬ 
bered at the time of your father’s death? A. It was not encum¬ 
bered at the time of my father’s death. 

Q. She did not tell you when this trust was put on, did she? A. 
She did not tell me. 

Q. Did you know when these trusts were put on your mother’s 
property? A. I did not. 

Q. She did not tell you that? A. She did not tell me that. 

Q. When did you first learn that there were one or more trusts 
on the property? A. In the latter part of July, 1911. 

Q. Have you any personal knowledge as to what disposition was 
made of the proceeds of either of these two trusts? A. Not 

60 the least idea. 

Q. Do you know what became of the money? A. No, sir. 

Q. Did your mother ever make any statement to you as to what 
she did with the proceeds? A. No. 

Q. When you found the situation in respect to this property as 
you have described it, you procured a loan on the property, did you 
not? A. Sometime after, yes. 

Q. What size loan did you obtain? A. I obtained $3,000. 

Q. So that your net expenditure in addition to this trust of $3,000 
has been about $400? A. Approximately. 

Q. I asked you whether or not, your total expenditure in relation 
to this property, was covered by the proceeds of the $3,000 which 
you borrowed? A. No, I paid about $400 in addition to the loan 
of $3,000. 

Q, Where did you get the money with which you paid off these 
two trusts? A. From the National Safe Deposit and Trust Com¬ 
pany. 

Q. How did you secure the payment of that loan? A. I gave 
them a bond for the same secured on the property. 

Q. What property? A. The property I bought from my mother. 

Q. To that $3,000 you added enough money to pay off 

61 the entire indebtedness on the pro]>erty? A. Yes, of my own 
money. 

Q. Who received the proceeds of that.$3,000.00? A. I paid off 
the trusts, and it was not sufficient to pay off the extra $300 or $400 
to pay all the debts on the property. 

Q. That $300 or $400 you added to the money you borrow- from 
the National Safe Deposit and Trust Company? A. Yes. 

Q. So that, the situation was this—when you took title to the 
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property, there were encumbrances of record amounting to $3,000 
with accrued interest? A. Yes, sir. 

Q. To which you added about $300 or $400 making a total on 
the property of about $3400? A. Yes. 

Q. You received a loan of about $3,000? A. 1 got a loan of 
$3,000. 

Q. And, made up the difference out of your own pocket? A. Yes, 
out of my own pocket. 

Q. You sul>sequently paid a counsel fee of $70? A. Yes, sir. 

Q. To whom did you pay that? A. To our friend, Ryan here. 

Q. For services in this case? A. For this case absolutely. 

Q. You did not employ him in the suit which was brought against 
your mother? A. That suit against my mother was instituted after 
I engaged Mr. Ryan as my attorney in this matter—you can 
02 call it what you want to—he is still my attorney. 

Q. How did you happen to go and get an attorney to look 
out for vou- interest—what made von think you needed one? A. I 
got him when a man telephoned that he was going to foreclose the 
proj>erty. In the latter part of July I received a telephone message 
from the National Loan and Investment Company—when I received 
that telephone message they told me they were going to foreclose on 
the trust, and my mother and sister came into my house, and some 
man served a notice on her and told her through the window that 
her house was advertised for sale and it was to be sold at auction— 
they were crying and did not know what they were going to do. I 
told them that the first thing to do was to get an attorney, and I got 
Mr. Ryan, and Mr. Ryan advised me to purchase the property and 
give my mother a home and hoard for the rest of her life. 

Q. Have you any knowledge as to the reason why in July, 1911, 
the plaintiff telephoned to you about this case? A. No more reason 
than 1 know 1 was called afterward by the plaintiff in this case. He 
called me over the telephone. 

Q. Is that the way they have? A. It is too much trouble when 
they come to collect their pound of flesh—neither one of them said 
a word to me until after the time to collect their money. 

Q. When your mother and sister came to you in this agitated 
condition, about which you have testified to, did they then 
63 explain to you about the history of the affair? A. I asked 
my mother how it was she had signed a number of papers 
for my brother, and she did not know what the contents of them 
were, and she did not know what to do and what she had done. 

Q. Do you know what the rental value of that house is? A. I 
paid $26.50 for the house two doors from that one—they are built 
exactly in the same way—there are eight of them alike in a row. 

Q. You moved into this one. 1514, on the 2nd of September? A 
Yes. 

Q. You have been living in it ever since then? A. Ever since. 
When I purchased this house on the 8th of August, 1911 my rent 
was paid in the house T had lived in to the 1st of September, and 
I moved m on the 2nd of September. 

Q. Since you moved into this house No. 1514, you have not paid 
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any rent to anybody? A. I have paid $30 a month on this loan and 
interest and this was an added ex]>ense to me. 

Q. What kind of a note did you make at the National Safe Deposit 
and Trust Company to secure this $3,000? A. It is what they call 
a bond loan—they make a loan of that kind if the security is good— 
they loaned $3,000 and $17 a month goes to the principal and $15.00 
on the interest. The next month there will be eight cents more 
added to the principal—I will still have to pay $30 per month. I 
made that loan with Mr. W. I). Hoover—that loan draws 5% in¬ 
terest. 

64 Q. You say you have to pay $30.00 per month? A. I still 

have to pay $30 a month, but the balance £oes on the prin¬ 
cipal. The interest is $12.50 and the $17.50 difference goes on the 
principal. It is the best I could do. 

Q. You are paying 5% per annum on $3,000, or $150 a year, 
and you pay $30 a month, and the balance goes toward paying the 
principal? A. Yes, sir, the interest is reduced each month and the 
difference is added to the principal. T still have to pay $30 a month, 
but T get it back in the end. 

Q. You realize, do you not, that $3300 or $3400 is not a fair 
price for this property? A. I realize that I paid more for that 
property, under the conditions that I purchased it, than any man 
in the City would pay for it. That is not all I paid for it. 

Q. What else did you pay for it? A. I provided my mother with 
a home for the rest of her days. 

Q. Did you your mother get any part of this loan that you got 
from the National Safe Deposit and Trust Company? A. No, I had 
to pay all on the deeds of trust on the property including the interest 
on the mortgages, and in addition to that I put up about $400 out 
of my own monev. 

DON L. MURRAY. 


Subscribed and sworn to before me this 19 dav of February, A. D. 
1912. 


WILLIAM H. SHIPLEY, 

Examiner in Chancery. 


Thereupon Sarah J. Murray, a witness of lawful age, 
65 being one of the defendants, having been first duly sworn 
according to law, to speak the truth, the whole truth and 
nothing but the truth relating to the cause at issue, was examined 
and testified as follows: 


Direct examination. 

By Mr. Ryan: 

Q. Your name is Sarah J. Murray? A. Yes. 

Q. I believe you are the mother of Don L. Murray? A. Yes, sir. 
Q. Did you testify before in this case? A. Yes, sir. 

Q . When vou were on the stand before I asked vou in reference 
to your making the deed to your son? A. Yes. 


36 


JAMES M. KINCHELOE VS. SARAH J. MURRAY ET AL. 


Q. Do you recollect now the circumstances under which that 
deed was made to your son? A. Yes, sir. 

Mr. Ridout : Objected to on the ground that this matter was fully 
exhausted on the cross examination of this witness when she was on 
the stand before. 

Q. Where did you make that deed in which you conveyed this 
property, house No. 1514 U Street to your son—where was it signed? 
A. Corner 14th and U Street-, Northwest, this City. 

Q. Who was present? A. Well, the Notary, my daughter and my 
son, were present. 

Q. You are positive of that? A. I recollect that , yes. 

Q. Mrs. Murray, did you know when you were making 

66 that deed to that property—that you were selling the property 
to your son. Don L. Murray? A. Yes. sir. 

Q. That $3,000. representing the two trusts on the property—did 
you get any part of that money? A. No. 

Mr. Ridout: 1 move to strike the answer of the witness out as 
immaterial. 

Cross-examination. 

Bv Mr. Ridottt: 

Q. Mrs. Murray, your son, Mr. Don L. Murray, did not pay you 

anv monev when vou made that deed? A. You mean $10.00? 

• • • 

Q. Yes, did he pay you any money? A. $10. 

Q. That is all he did pay you? A. Tn cash, yes. 

Redirect examination. 

By Mr. Ryan: 

Q. Mrs. Murray, you were to have a home with your son, Don L. 
Murrav. as long as vou live? A. Yes, that was in mv first testimony 
—1 stated that then. 

Mr. Ryan: 1 would like to ask counsel for the plaintiff if Mr. 
James M. Kineheloe is here. 

Mr. Ridout: He is subject to the process of this Court. 

SARAH J. MURRAY. 

Subscribed and sworn to before me this 19 day of February, A. D. 
1912. 

WILLIAM II. SHIPLEY, 

Examiner in Chancery. 

Note. —Adjourned subject to notice. 

67 Messrs. George C. Gertman and John Ridout, Attorneys for 

the plaintiff : 

Please take notice that at the request of the attorneys for the de¬ 
fendants in the above entitled cause, I have selected Wednesday, 
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February 14th, 1912, at 2 o’clock p. m. as the time, and the law 
offices of Thomas H. Patterson, Esq., the Columbian Building, as 
the place, when and where I will proceed to take testimony on behalf 
of the plaintiff in said cause. 

You are hereby notified to be present at said time and place and 
at any subsequent terms of said session, to cross-examine the wit¬ 
nesses then and there produced, if you so desire. 

WILLIAM H. SHIPLEY, 

Examiner in Chancery. 

Decree Dismissing Bill, etc. 

Filed June 14, 1912. 

******* 

This Cause coming on to be heard upon the Bill, Amended Bill, 
Pleadings, stipulations and testimony, filed herein, and the same 
having been argued bv Counsel for the respective parties, it is by 
the Court this 14th day of June, 1912, ordered that the Bill and 
the Amended Bill be and the same are herebv dismissed with costs. 

’ WRIGHT, Justice. 

The plaintiff on the above date, in open Court, noted an appeal 
from the above decree to the Court of Appeals and the bond for costs 
on said appeal is hereby fixed at one hundred dollars. 

WRIGHT, Justice. 


68 M emorandum. 

June 27, 1912.—Appeal bond $100 approved and filed. 

Order Extending Time to File Transcript. 

Filed July 11, 1912. 

******* 

It is ordered by the Court this Eleventh day of July, 1912, that 
the time within which plaintiff shall file his transcript of record on 
his appeal to the Court of Appeals is herebv extended to September 
1st, 1912. 

THOMAS H. ANDERSON, Justice. 

Order Further Extending Time to File Transcript. 

Filed August 23, 1912. 

******* 

It is ordered this 23rd day of August, 1912, that the time within- 
which plaintiff shall file his transcript of record on his appeal to the 
the Court of Appeals is herebv extended to September 30, 1912, 
inclusive. 

ASHLEY M. GOULD, Justice. 
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Assignment of Errors. 

Filed August 27, 1912. 

******* 

69 The Court below erred us follows: 

1st. In not decreeing the Deed to the defendant Don L. 
Murray to he null and void. 

2nd. In not decreeing the side of the property as prayed. 

3rd. In not decreeing the said Deed to be null and void upon 
payment of $181.21 by the plaintiff. 

4th. In not decreeing that the defendant Don L. Murray holds 
title of the property described in the cause as Trustee for the de¬ 
fendant Sarah J. Murray. 

5th. In dismissing plaintiff’s original and amended Bill. 

GEORGE C. GERTMAN, 
JOHN RIDOUT, 

Plain tiff's A ttorneys. 

Designation of Record. 

Filed August 27, 1912. 

******* 

The Clerk will please include in the transcript of record on appeal 
in the above entitled Cause the following: 

1. Bill of Complaint. 

2. Answer of defendant Sarah J. Murrav. 

3. Answer of defendant Don L. Murray. 

4. Replication. 

5. Testimony of plaintiff, et al.. with exhibits. 

6. Testimonv of defendants et ah, with exhibits. 

7. Petition for amendment to Bill. 

70 8. Order allowing amendment. 

9. Answer of defendant Sarah J. Murray to amended Bill. 

10. Answer of defendant Don L. Murray to amended Bill. 

11. Stipulation of March 29th. 

12. Stipulation of May 24th. 

13. Replication to Answers to amended Bill. 

14. Order calendaring Cause. 

15. Decree dismissing Bill, appeal, etc. 

16. Bond on Appeal. 

17. Order extending time to file transcript. 

18. Order extending time to file transcript. 

19. Assignment of Errors. 

20. This designation. 

GEORGE C. GERTMAN, 
JOHN RIDOUT, 

Plaintiff's Attorneys. 

I agree to the above designation. 

THOS. H. PATTERSON, 

Of Defendants' Attorneys. 
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71 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John fi. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
70, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30689 in Equity, wherein James 
M. Kincheloe is Plaintiff and Sarah J. Murray, et ah, are Defend¬ 
ants, as the same remains upon the files and of record in said court. 

In testimony whereof, 1 hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 16th day of September, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2465. James M. Kincheloe, appellant, vs. Sarah J. Murray et al. 
Court of Appeals, District of Columbia. Filed Sep. 23, 1912. 
Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1912. 


No. 2465. 


JAMES M. KINCHELOE, APPELLANT, 

vs. 

SARAH J. MURRAY, DON L. MURRAY, 

APPELLEES. 


Statement of Case. 

The bill in this cause seeks the collection of a judgment 
obtained against the appellee, Sarah J. Murray, on the 
3rd day of November, 1911, of $625, with interest arid 
costs, by sale of the equity over $3,000 in the real estate 
described in the bill; it also seeks to set aside a deed 
made by the appellee, Sarah J. Murray, to her son 
Don L. Murray without prejudice to the rights of the 
present mortgagee. 

The bill avers the aforesaid judgment; that the in¬ 
debtedness represented by the judgment was incurred 
by the appellee, Sarah J. Murray, while she was the 
owner in fee simple and held record title of premises 
No. 1514 U Street Northwest, worth $4,000 and that the 
said indebtedness was created through the credit given 
the appellee, Sarah J. Murray, by reason of her owner¬ 
ship of said property. It is further averred in the bill 
that on August 8, 1911, the appellee, Sarah J. Murray, 
conveyed the above property to her son the appellee, 
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Don L. Murray, and that on the 24th day of August, 
1011, the said appellee, Don L. Murray, together with 
his wife, conveyed the above property to the American 
Security and Trust Company, as trustee, to secure the 
National Safe Deposit and Trust Company, $3,000 bor¬ 
rowed money, which borrowed money was used to pay 
off existing incumbrances on the said property. 

The bill avers that the conveyance aforesaid bv 
the mother of tlie appellee, Don L. Murray, was for the 
purpose and with the intent to hinder, delay and defraud 
the appellant in the collection of the indebtedness 
represented by the aforesaid judgment and that the 
appellee, Don L. Murray, had actual notice of fraudulent 
intent and actively participated in the execution of 
said conveyance for the purpose aforesaid. 

Also that although the land records of the District 
show the title of the property, subject to the aforesaid 
$3,000 incumbrance, as being in tlie appellee, Don L. 
Murray, the property is nevertheless owned by the 
appellee, Sarah .4. Murray, and that the said Don L. 
Murray merely holds as her trustee; that the appellee, 
Sarah J. Murray, has no other property and is insolvent, 
and that bv reason of the said fraudulent conveyance 
appellant is unable to collect the aforesaid judgment, 
save through the intervention of the equity court; 
that execution had been issued on the judgment and 
returned bv the United States marshal “nulla bona. ,? 

ft/ 

It is prayed by the bill that the deed aforesaid be 
declared null and void as against the appellant, and 
that the property be declared to be the property of the 
said Sarah J. Murray, and that the equity therein be 
decreed to be sold and the proceeds applied to the 
payment of the aforesaid judgment (Rec., pp. 1,2,3). 

Subsequently, April 17, 1912, by leave of the court 
obtained, the appellant amended his original bill, 
wherein he averred, inter alia, that the testimony 
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previously taken showed that the only consideration 
for the aforesaid conveyance was Don L. Murray’s 
verbal agreement to support and maintain the appellee, 
Sarah J. Murray, for the remainder of her life, and that 
in connection with the aforesaid conveyance he had 
paid the aggregate sum of $181.21 on account of said 
property, which amount the appellant therein tendered 
Don L. Murray. 

The appellant also averred in said amended bill 
that the aforesaid agreement for future support and 
maintenance is void and inoperative as against him 
(Rec., pp. 11, 12, 13). 

Separate answers to the original and amended bills 
were filed by the appellees (Rec., pp. 4, 5, 6, 7, 8, 9, 10, 
13, 14, 15). 

It was stipulated in the cause (Rec., pp. 10-11), 
after all testimony on both sides was in, that the fair 
market value of the property is $4,000; that Don L. 
Murray out of his individual funds expended the sum 
of $181.21 in connection with said property, and that 
the $3,000 used to pay off existing incumbrances was 
money borrowed on the said property for that purpose. 

Assignments of Error. 

The trial court below erred as follows: 

1. In not decreeing the deed to the appellee, Don L. 
Murray, to be null and void as against appellant. 

2. In not decreeing the sale of the property as prayed. 

3. In not decreeing the said deed to be null and void 
upon payment of $181.21 by the appellant. 

4. In not decreeing that the appellee Don L. Murray, 
holds title of the property described in the cause as 
trustee for the appellee, Sarah J. Murray. 

5. In dismissing appellant’s original and amended 
bills. 
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ARGUMENT. 

Without undertaking to repeat the substance of 
the bill or the testimony, which will be considered by 
the court in any event, we deem it proper to call the 
court’s attention to salient features which support the 
appellant’s contention and conclusively show that he 
is entitled to the relief prayed. 

The bill avers (Rec., p. 2) that the deed to the appellee, 
Don L. Murray, bears date of August 8, 1911, and 
recorded the same day; this is admitted by the appellees 
(Rec., pp. 5-8). 

The bill avers (Rec., p. 2) that the deed of trust 
executed by the appellee, Don I,. Murray, to the trust 

m 

company bears date of August 24, 1^)11—sixteen days 
later than the deed to him of the property—and the 
appellees admit this (Rec., pp. 5-8). 

We respectfully submit, therefore, that if the trans¬ 
action in question was free from collusion, innocent and 
bona fide, the question arises, why was there such haste 
to got the deed executed and recorded sixteen days 
prior to the execution of the deed of trust and settle¬ 
ment of the incumbrances, and before Don L. Murray 
put a penny in the transaction, and why did they not 
defer the execution and delivery of the deed until the 
money was available to pay off the incumbrances and 
close the whole transaction simultaneously at the title 
company’s office? If the property was advertised for 
sale, as alleged by the appellees, surely the mere transfer 
of the title to the property, without payment of the 
arrears of interest, would not satisfy the parties secured. 

This transaction alone conclusively shows how anxious 
* the appellees were to get the title out of Mrs. Murray 
before action was begun by the appellant on his notes 
and it supports the testimony of the appellant that he 
called upon Mrs. Murray before the conveyance of the 



5 




property and also telephoned her son, Don L. Murray. 

The court will observe that nowhere does Mrs. 
Murray say that when the appellant called upon her she 
had previously conveyed the property to her son. 

Do not the peculiar circumstances surrounding the 
execution of the deed demonstrate that the parties 
desired to get the title out of Mrs. Murray before the 
impending suit was brought by the appellant? 

Endeavoring to explain the conclusive fraud shown 
by the deed transaction, Mrs. Murray by her answer 
(Rec., p. 6) says that the property was advertised for 
sale by the trustees under the second deed of trust 
(the SI,000 trust) for unpaid interest and that her son 
Don had offered to purchase the property before the 
time for the trustees’ sale arrived. 

It will be observed (Rec., p. 11) from the title com¬ 
pany’s statement of the settlement of the old and new 
incumbrances, however, that interest of So 1.30 was the 
only arrears for which the appellees claim the property 
was advertised, and Don, rather than advance his 
mother this amount to redeem the property, assum¬ 
ing, but not admitting, that the property was advertised, 
he took a deed for the property and incurred expenses 
for conveyancing, et cetera, of over S70, besides 
attorney’s fee of S70. 

Again assuming, but not admitting, that the property 
was advertised, had the appellees been acting in good 
faith wilhout any purpose or design to defeat and 
defraud anybody, would not the son Don have loaned 
his mother sufficient money to redeem the property 
from sale rather than do as he did, expending some $70 
in conveyancing and examination of title to accomplish 
that result, besides paying $70 counsel fee. It does not 
appear that there was any necessity for paying off 
the principal of the two original loans on the property 
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aggregating S3,000, all taxes had been *baid by Mrs. 
Murray. It is simply a case where the appellees concluded 
to go through the formality they did notwithstanding 
the expense, to give some apparent color to the trans¬ 
action. 

Was the property advertised for sale? The claim 
is made by the appellees that the property was advertised 
for sale and that that led to the conveyance of the 
property by Mrs. Murray to her son, and although the 
truth of that assertion, if the property was advertised, 
could have been easily shown by the appellees, yet 
thev did not offer a scintilla of evidence to sustain that 
claim; they do not bring the trustees to prove it nor 
do they offer copy of the advertisement of the sale of 
the property, nor any letter from the trustees or parties 
secured threatening such action. This being an affirm¬ 
ative allegation in justification of their position and 
made to overcome the badges of fraud in the case, 
they were bound to prove it, and we submit that if it 
was an honest and true fact or circumstance the appellees 
could and would have shown it. 

It will also be observed that in his answer (Rec., p. 9), 
and in his testimony, (Rec., p. 31) Don L. Murray says 
he paid costs of advertising and auctioneer’s fee, yet 
when we look at the statement of the title company, 
(Rec., p. 11), no such items are enumerated, although 
it was stipulated, after all evidence on both sides was in, 
that $181.21 and $70 counsel fee is all the money 
Don L. Murray expended in the transaction. 

In her testimony, Mrs. Murray stated (Rec., p. 19) 
that she did not know who advertised her property 
for sale, that there was no sign on the property, nor did 
she know when it was advertised for sale, but that she 
knew it was advertised because “a man came to her 
window and said, Mrs. Murray, your house is up for 
sale.” When the man told her that her property was 
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lip for sale (Rec., p. 21), she went to her son, Don L. 
Murray, and told him she was in trouble; that there¬ 
after, Mr. Ryan, counsel for her son, called on her and 
asked if she would sell and she agreed to do so (Rec., 
p. 21). 

Without commenting further at this time on the 
testimony of Mrs. Murray, we earnestly call the court’s 
attention to her testimony in chief (Rec., pp. 16, 17, 18, 
19) and ask whether it is a consistent, open, candid, 
honest, and true statement of the facts such as should 
appeal to a court of equity. Then the court will notice 
how quickly she recovers under the cross-examination 
by her counsel and how she entirely recovers when 
called by her counsel in her defense (Rec., pp. 35-36). 

Although the judgment sued on concludes all ques¬ 
tion of the liability of Mrs. Murray for the original 
indebtedness she attempts in her answer (Rec., p. 5) to 
set up and inject into this case the defense that the 
appellant did not pay full value for the notes and that 
they were accommodation notes, yet, she did not call 
her son Harry—the man to whom she gave the notes 
to get discounted—to sustain her allegation, and we 
submit that if her statement or allegation in this regard 
was true she had the means at hand to prove it. Sin¬ 
gularly enough too she does not say that her son Harry 
did not give her any of the money he obtained from the 
notes although she said she was striving hard to provide 
for her existence, and doubtless was in need of money. 

The appellant testified that sometime in July, 1911, 
around the 15th or 20th, he called upon Mrs. Murray at 
her residence, 1514 U Street; that he informed her of the 
aggregate amount of the notes and of their non-pay¬ 
ment, and she remarked, “I reckon I will have to let 
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the house go” (Rec., p. 22), and this testimony is not 

denied by Mrs. Murray when called by her counsel to 

testify. 

%/ 

Therefore it is very evident that at that time she 
still retained title to the property. Surely if she had 
already disposed of the property at that time she 
would not have made the above statement. Mrs. 
Murray says it was August 7th, that Mr. Ryan, her 
son’s counsel, spoke to her about selling to her son 
(Ree., p. 21). 

We submit, therefore, it is fair to assume upon all the 
testimony that the appellant had interviewed Mrs. 
Murray as he stated. 

The appellant also testified (Rec., p. 23) that subse¬ 
quently to his visit at Mrs. Murray’s home, two ladies, 
Mrs. Don Murray, wife of the appellee, and Mrs. Jones, 
daughter of Mrs. Murray, and sister of the said Don L. 
Murray, called at his office to see him regarding the notes 
in question now represented by the judgment; that he 
showed them a 'memorandum of the amount of the 
notes and remarked to them that Mrs. Murray seemed 
disposed to give up her home. 

If this conversation did not occur, surely the appellees 
would have called the parties in question to deny the 
same. They did not testify, so we must conclude it was 
true. 

Right here let us refer again to the testimony of Don 
L. Murray (Rec., p. 31), where he says that he did not 
know at the time of the conveynace of the property to 
him that his mother had signed certain notes for his 
brother and did not know that appellant claimed money 
was due him from his mother on account of said notes 
until after the conveyance of the property, about 
August 20, 1911, and that he then learned it over the 
telephone. 

Notwithstanding that the appellant testified that he 
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had been to the residence of Don L. Murray without 
seeing him (Rec., p. 23) and finally phoned him at his 
residence 1518 U Street, asking him to come to his 
office to see him regarding the notes of his mother, the 
said Don L. Murray still adheres to his story that he 
never heard of the appellant until about August 20th, 
but does not deny, however, that the appellant telephoned 
him to come to his office as testified to by the appellant. 

It is inconceivable, it seems to us, that Mrs. Murray, 
who was very much agitated and worried over the 
visit of the appellant as testified by him (llec.. p. 25), 
did not communicate to her son Don the facts about 
these notes and the visit of the appellant; and it is 
equally inconceivable that his sister (Mrs. Jones) and 
his wife, who had visited the appellant at his office in 
reference to. the notes, should have maintained so much 
secrecy and silence about the matter and not have 
communicated the facts to him. What could have been 
their object or motive in remaining mute regarding 
such an important matter? 

We claim that we have conclusively established that 
the whole family, after appellant’s visit to Mrs. Murray, 
discussed the appellant’s claim; for it will be noticed 
that Don L. Murray said (Rec., p. 34): “I asked my 
mother how it was that she had signed a number of papers 
for my brother and she did not know what the contents 
of them were nor what to do nor w’hat she had done.” 

Upon cross-examination of Don L. Murray, he was 
asked (Rec., p. 34): 

Q. How did you happen to go and get an 
attorney to look out for your interest—what 
made you think you needed one? 

A. I got one when a man telephoned that he 
was going to foreclose the property. In the 
latter part of July, I received a telephone message 
from the National Loan and Investment 
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Company—when I received that telephone mes¬ 
sage they told me they were going to foreclose 
on the trust, and my mother and sister Came to 
my house, and some man served a notice on her 
and told her through the window that her 
house was advertised for sale and it was to be 
sold at auction—they were crying and did not 
know what they were going to do. I told them 
the first thing to do was to get an attorney and 
I got Mr. Ryan and Mr. Rayn advised me to 
purchase the property and give my mother a 
home and board for the rest of her life. 

Q. When your mother and sister came to you 
in this agitated condition, about which you have 
testified, did they then explain to you about the 
history of the affair? 

A. I asked my mother how it was she has 
signed a number of papers for my brother, and 
she did not know what the contents of them were, 
and she did not know what to do and what she 
had done. 

In conclusion, therefore, we submit: 

That the cold facts in this case affirmatively and 
conclusively show that the appellees knew of the 
indebtedness to the appellant prior to the conveyance 
of the property and that the transfer of the property 
was made to defeat the appellant in the collection of his 
notes represented now by the judgment; that the fair 
market value of the property is $4,000 and that for the 
equity of $1,000 Don L. Murray expended $181.21, 
although in his testimony (Rec., pp. 29 to 35) he varies 
this sum between $200 and $400. 

That we have satisfactorily established: 

(a) That the property was never advertised for sale 
as contended by the appellees. 

( b ) That the conveyance was made for the purpose 
and with the intent to hinder, delay and defraud the 
appellant in the collection of the indebtedness of the 
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said Sarah J. Murray, now represented by the judgment, 
and that the said Don L. Murray had actual notice of 
the fraudulent intent and actively participated in the 
execution of the said conveyance for the purpose 
aforesaid. 

( d ) That the appellant has established all the facts 
necessary to entitle him to the relief prayed, and 
although the appellant tenders himself ready to pay the 
sum of $181.21 to the said Don L. Murray, and such 
other sum as the court may find him entitled to, it is 
respectfully submitted by the counsel for appellant that 
the rights in the premises of the said Don L. Murray, 
if he has any, should be subordinated to those of the 
appellant by reason of the fraudulent conduct of the 
said Don L. Murray. 

As before stated the judgment at law is conclusive 
on the question of liability of Sarah J. Murray on the 
notes. 

Conveyances made by insolvent debtors in considera¬ 
tion of future support are void against existing creditors. 
The record affirmatively shows insolvency of Mrs. 
Murray, and the existence of the debt in question at 
the time of the conveyance (Bump on Fraudulent 
Conveyances, 4th Edition, sec. 199, p. 226; Yol. 20 
of Cyc, p. 493; Wait on Fraudulent Conveyances, 
sec. 211, p. 302. 

The law governing cases of this sort was laid down by 
this court in Breneman vs. Herdman, 35 App. D. C., 
p. 27; Hopewell vs. Wright, 37 App. D. C., p. 247. 

The record in this case contains almost all badges of 
fraud known to the law, namely— 

Inadequate consideration; transfer in anticipation of 
impending suit; haste in transfer; insolvency; transfer 
of all the debtor’s property; attempt to give appearance 
of fairness to the transaction; alleged reservation of a 
benefit for the grantor; conveyance of property by 
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parent to child; retention of possession by the grantor; 
and finally failure to produce evidence to remove the 
presumption arising from those badges of fraud. 

It is well settled that where numerous badges of fraud 
exist it is incumbent upon the parties seeking to uphold 
the transfer to meet and overcome them. Trice vs. 
Rose, 79 (la., 75; 20 Cyc., title, “Fradulent 

Conveyances,” p. 750, and cases cited. 

It will not do to say that the small amount paid 
by Don L. Murray can validate the transfer, because 
if he has seen fit to mingle and combine the small money 
payment with the invalid verbal agreement for future 
support, the situation is one which he created and must 
defend. 

Another consideration is pertinent, namely— 

The consideration being recited in the deed as money, 
proof of the alleged additional consideration is incom¬ 
petent. 

The appellee, Don L. Murray, is occupying the house 
worth 830 per month rent free and has been there 
for more than a year, so that by his use and occupation 
of the property he has been fully reimbursed the interest 
and principal payments made by him to the trust 
company monthly. 

Upon the whole record we submit that the decree 
below was erroneous and should be reversed. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Appellant's Attorneys. 















